
   The Superior Court recently issued its decision in Jones v. Erie Ins. Exchange, 
282 A.3d 1139 (Pa. Super. 2022), wherein Erie Insurance denied a claim for UIM 
benefits based upon the application of a “regular use” exclusion, which provided 
that the UIM coverage did not apply to bodily injury from using a non-owned 
motor vehicle which was regularly used by the insured but not insured for UM or 
UIM coverage under the Erie Insurance policy.

   The UIM claim arose out of a motor vehicle accident wherein Mr. Jones was 
driving his employer’s truck and sustained injuries. The tortfeasor paid his liability 
limits of $100,000, and Mr. Jones filed a UIM claim with Erie Insurance, which was 
denied based upon the “regular use” exclusion.

   A coverage action was filed by Jones in the Court of Common Pleas of Erie 
County. Erie Insurance moved for summary judgment and the motion was 
granted based upon the application of the “regular use” exclusion. On appeal, 
the Superior Court reversed the trial court’s decision and remanded the case for 
further proceedings.

   Specifically, the Superior Court held the enforcement of the “regular use” 
exclusion violated 75 Pa.C.S. §1731(c), which mandates that UIM coverage is due 
and owing when the insured (1) suffers injuries arising out of the maintenance or 
use of a motor vehicle, (2) is legally entitled to recover damages from the at- 
fault underinsured driver, and (3) has not rejected UIM coverage by signing a 
valid rejection form.

   With respect to the requirement that the insured suffers injuries arising out of 
the maintenance or use of a motor vehicle, Section 1731 does not consider who 
owns the vehicle or the frequency with which the insured uses the vehicle.

   The Superior Court also explained that the Pennsylvania Supreme Court 
decisions in Burstein v. Prudential Prop. & Cas. Ins. Co., 809 A.2d 204 (Pa. 2002) 
and Williams v. GEICO Govt. Emp. Ins. Co., 32 A.3d 1195 (Pa. 2011) (both of which 
enforced “regular use” exclusions) did not compel a different outcome because 
those cases only addressed the issue of whether the exclusions violated public 
policy, as opposed to whether the exclusions violated the express language of 
Section 1731.
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Pennsylvania Superior Court Holds “Regular Use” Exclusion Violates the Motor Vehicle Financial  
Responsibi l i ty Law, 75 Pa.C.S.  §1701 ,  et seq .  and Cannot Serve as a Basis to Reject a Claim for UIM 
Benefits (Continued from previous page)

   The Jones decision is one of several recent decisions by the Pennsylvania appellate courts 
wherein the courts have refused to enforce an exclusion (the “household” exclusion and the 
“regular use” exclusion) that bars UM or UIM coverage based upon the conclusion that these 
exclusions violate the express language of Section 1731 ,  which specif ical ly identif ies the manner in
which an insured may reject UM or UIM coverage and the language to be used in a rejection form.

   Careful  consideration should be made to the evolving landscape of this area of insurance law 
before denying a UM or UIM claim based upon the application of a “regular use” exclusion or a 
“household” exclusion.  

A Return to the Past: Change to Pennsylvania’s Medical Malpractice Venue Rule

   On January 1 ,  2023 the venue carve-out rule 
rel ied upon for the past twenty years by medical 
malpractice defendants to contain forum- 
shopping by plaintif fs wi l l  come to an end. The 
carve-out required Pennsylvania court plainti f fs 
to f i le medical professional l iabi l i ty actions in 
the county where the cause of action occurred. 
Now medical malpractice plaintif fs wi l l  have the 
same wide latitude as other plainti f fs in 
selecting the county court in which to pursue 
their  claim. Health care providers and the 
defense bar share concern that el iminating the 
carve-out wi l l  tr igger another crisis of physicians 
leaving Pennsylvania because of high 
malpractice insurance costs.
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Partner Contact Information    Reason for the Carve-out.  Medical 
professional l iabi l i ty laws were reformed in 2002 
to address the increase in medical malpractice 
actions and forum-shopping,  which is the 
practice of deciding where to f i le a case based 
upon which court is l ikely to provide the most 
favorable outcome. Statist ics demonstrated 
that medical malpractice plaintif fs init iated 
cases in populous Phi ladelphia County and 
Al legheny County because these counties 
tended to have higher verdict payouts.  A 
commission to examine the venue issue was 
convened pursuant to the Medical Care 
Availabi l i ty and Reduction of Error Act (MCARE 
Act) ,  40 P.S.  § 1305.501 ,  et seq. The commission’s 
recommendations convinced the Pennsylvania 
Supreme Court to amend Rule 1006 of the 
Pennsylvania Rules of Civi l  Procedure to create 
the carve-out.  This measure and others of the 
MCARE Act successful ly curtai led the number of 
fr ivolous claims f i led and the forum-shopping 
responsible for the l iabi l i ty crisis in 
Pennsylvania.  Addit ionally ,  the backlog of cases 
in the dockets of populous county courts 
dissipated.    
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A Return to the Past :  Change to Pennsylvania’s Medical Malpractice Venue Rule (Continued from  
previous page)

   Why Change What Works?  Tr ial  lawyers have argued since inception that the venue carve-out 
rule forces plaintif fs to l i t igate in rural ,  conservative counties where jurors may frown upon 
medical malpractice claims. The Supreme Court convened a committee to study the venue issue,  
which determined the disparate treatment of medical malpractice plaintif fs was no longer 
warranted since the l iabi l i ty crisis had resolved. 

   Claims Handling Implications:  As amended and effective January 1 ,  2023,  Pennsylvania Rule of 
Civi l  Procedure 1006 provides a plaintif f  may init iate a medical malpractice action in any county 
where:  1)  a defendant may be served; 2) where the cause of action arose; 3) where a transaction 
or occurrence took place out of which the cause of action arose; and 4) where authorized by law. 
Given the el imination of the venue carve-out,  even i f  the at-issue care occurred in a rural  or 
suburban county,  a plainti f f  may pursue a claim in a populous or metropolitan county i f  a 
defendant health care provider has a location there or otherwise regularly conducts business 
there.  The abil i ty of a plaintif f  to select a more favorable forum may enhance the value of a claim.
 The end of the carve-out has no impact on a defendant’s abi l i ty to argue the doctrine of forum  
non conveniens ,  which is the tradit ional means of circumventing forum-shopping. This doctrine 
gives courts discretion to transfer a case to another court better suited to hear the case.  While 
deference to a plaintif f ’s  choice of forum is a consideration,  under the doctrine,  a court considers 
other factors,  such as the location of key witnesses and evidence. 

   F inal ly ,  the new Rule 1006 states that the Supreme Court ’s rules committee shall  reexamine the
amendments two years after their  effective date.  This reexamination provides an opportunity for 
the Court to take swift  action i f  history repeats itself  as anticipated by many health care providers 
and members of the defense bar.  
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At-Will Employment Applicability to Municipal Employees
   Managing and terminating employees can be somewhat complex and diff icult  for al l  employers 
including municipal corporations.   Since 1891 ,  the Commonwealth of Pennsylvania has subscribed 
to the theory of employment at-wil l  which in its most basic form, provides that an employer may 
terminate an employee at i ts wi l l ,  and an employee may terminate his or her employment at their  
wi l l  with no legal recourse for the non-terminating party.   Absent contractual or statutory 
restr ict ions,  either the employer or the employee may terminate the employment relationship for 
good reason, bad reason, or no reason at al l .   As a general rule,  an at-wil l  employee has no claim 
against the employer for termination of employment or “wrongful  discharge of employment.”   Paul  
v. Lankenau Hospital ,  569 A.2d. ,  346, 348 (1990).   The rationale of the employment at-wil l  is  the 
preservation of managerial  prerogatives by the employer.   In the Commonwealth of Pennsylvania,  
i t  is  presumed that al l  employment is at-wil l .   The presumption is necessary to prevent baseless 
assert ions of oral  employment contracts for a definite term.  Simply put,  unless otherwise 
governed by an individual employment contract or a Collective Bargaining Agreement,  or unless 
prohibited by statute or a violation of public pol icy,  the municipal employer may terminate the 
employment with or without cause,  with or without notice.   Weaver v.  Harpster ,  975 A.2d. 555 (Pa.  
2009) .   

   There are at least thirty (30) federal and/or state statutes that prohibit  the discharge of an 
employee for adhering to or fal l ing within the dictates of the statutes.   These include well-known 
statutes such as the Americans with Disabilit ies Act,  Age Discrimination and Employment Act,  
Title VII  of  the Civil  Rights Act of  1964,  Pennsylvania Human Relations Act,  The Family and  
Medical  Leave Act of  1993,  The Pennsylvania Whistleblower Law, The Uniformed Services  
Employment and Re-Employment Rights Act,  The Criminal History Records Information Act and  
The Jury System Improvement Act of  1978 .   

(Continued on page 4)
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   Most of the statutes provide a remedy to an employee 
i f  terminated for certain specif ied reasons and each 
statute has certain requirements that must be met in 
order for a terminated employee to bring claims of 
violations of these statutes.  ( i .e .  race,  age,  disabil i ty ,  
protected status,  etc.)

   Most i f  not al l ,  municipal corporations have a hybrid of 
employees.  Many public employees are members of a 
Collective Bargaining Agreement but most are 
considered at-wil l  employees.  Those employees that are 
subject to an employment contract ,  including a 
Collective Bargaining Agreement,  are prohibited from 
maintaining a tort  action against his or her employer for 
wrongful  discharge. Rather,  a union-represented 
employee who wishes to contest a termination,  must do 
so through the grievance procedures outl ined in the CBA. 
The protection provided by the CBA negates any need for 
al lowing an independent tort  action in the interest of 
public pol icy.  Cairns v.  SEPTA, 538 A.2d. 659 (Pa. Commw.  
1988).  

   However,  an at-wil l  employee,  may be entit led to bring a cause of action for termination of that 
employment relationship only in the most l imited of circumstances when the termination 
implicates a clear mandate of public pol icy in the Commonwealth.  Our Commonwealth Court 
recently explained:

   “Broadly speaking,  the exceptions fal l  into four (4) categories:  (1) an employer cannot 
require an employee to commit a crime; (2) an employer cannot prevent an employee 
from complying with a statutori ly imposed duty;  (3) an employer cannot discharge an 
employee when specif ical ly prohibited from doing so by statute;  and (4) an employer 
cannot retal iate against an employee because the employee exercised statutory 
and/or Constitutional Rights.  See Kearn v.  McGuffey School Distr ict ,  256 A.3d. 497 (Pa.  
Commw. 2021) .  

   In general ,  Federal Courts have been far more l ikely to f ind a public pol icy violation than the 
Pennsylvania State Courts.  Cases where the Courts have found that public pol icy violations were 
violated as a result  of a termination include: 

Where the f ir ing itself  was a criminal activity under the Crimes Code or where the
employee refuses to perform an i l legal act.
Where the employee refuses to take a polygraph.
Where the employee reports i l legal activity of the employer because of a statutory
duty to do so.
Where the public employer denies employment to a convicted person and the
conviction bears no reasonable relationship to a legit imate public objective.
Where an employee misses work to report for jury duty.
Where an employer f ired an employee in retal iation for f i l ing an Unemployment
Compensation and/or Workers’  Compensation Claim. 
Where an employer f ires an employee for threatening to report safety violations to
OSHA. 
Where a bartender is dismissed for refusing to serve a visibly intoxicated person.
Where an employee refuses to support the company’s lobbying practices.  

1 .

2 .
3 .

4.

5.
6.

7 .

8.
9.

(Continued on page 5)
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At-Wil l  Employment Applicabil i ty To Municipal Employees (Continued from previous page)

   Some examples where the Court has refused to f ind a public pol icy violation include:

Where an employee str ikes a co-employee in self-defense. 
Where a private sector employee reports i l legal conduct of the employer when not 
required by statute to do so.  
Where a private sector employee refuses to hire someone who was arrested but not 
convicted.
Where a private employee threatens to report i l legal activit ies to the government or 
al leges discharge with a specif ic intent to harm. 
Where an employee refuses to contribute money to rectify losses of the employer 
where the employee made a mistake.  
Where an employer f ires an employee for fai l ing a drug test without using a 
confirming test .
A whist leblower action brought by a private employee rather than a public 
employee. 

1 .
2 .

3.

4.

5.

6.

7 .

   Navigating these complex statutes and exceptions can be a complex task for any employer 
especial ly municipal employers.  Consequently ,  i t  is  always advisable to seek the services of an 
experienced employment l i t igation lawyer before terminating any employee to prevent 
unnecessary l i t igation and costs.  

   In a recent October 4,  2022 precedential  holding in Venema v. Moser Bui lders,  Inc. ,  284 A.3d 208  
(Pa. Super.  2022)  the Pennsylvania Superior Court held that the 12 year statue of repose t ime- 
barring claims for civi l  actions based upon design,  planning,  supervision,  observation of 
construction or construction of improvements to real property could not be tol led based upon 
repairs made by the home builder fol lowing the issuance of a cert i f icate of occupancy.

   In the Venema  case,  the defendant homebuilder bui lt  the residential  home for the Plainti f fs in 
2003.  A cert i f icate of occupancy for the home was issued on August 13 ,  2003.   The homebuilder 
performed inspections and repairs to the residence during the period of 2004 to 2008 attempting 
to repair issues related to water inf i l tration in the home.  On August 26,  2019,  Plainti f fs commenced 
their  civi l  action by writ  and later f i led a 13 count Complaint for various claims related to the 
construction defects in the home.  The defendant homebuilder f i led a motion for judgment on the 
pleadings assert ing that the completion date of the residence was determined by the cert i f icate 
of occupancy issued on August 13 ,  2003.   The tr ial  court granted the motion for judgment on the
pleadings and dismissed the Complaint based upon the statute of repose as the Writ  had been 
f i led in excess of 12 years from the date of the cert i f icate of occupancy.  

   In addressing the issue on appeal ,  the Superior Court reiterated that in a construction defect 
case it  was the defendant’s burden to prove that the Statute of Repose precluded l iabi l i ty .   See 
Noll  v .  Paddock Pool Bui lders,  Inc. ,  643 A.2d 81 ,  84 (Pa. 1994) .   The defendant must prove:

Homebuilder’s Repairs Following Issuance of a Certificate of Occupancy to a Residential 
Home Found Not to Toll 12 Year Statute of Repose (42 Pa.C.S. 5536)

That the defendant supplied an improvement to real property;
More than 12 years had elapsed between the completion of the improvement to the   
property and the injury;  and, 
The activity of the moving party was within the class protected by the statute.

1 .
2 .

3.

5

(Continued on page 6)



Homebuilder’s Repairs Following Issuance of a Certificate of Occupancy to a Residential Home Found Not to Toll 
12 Year Statute of Repose (42 Pa.C.S. 5536) (Continued from previous page)

   See McConnaughey v.  Bui lding Components,  Inc. ,  637 A.2d 1331 (Pa. 1994) .  The Superior Court 
held that the Plainti f fs residence could not be used or occupied unti l  a cert i f icate of occupancy 
was issued which required construction of the residence to be completed. The Court noted that 
Statutes of Repose general ly may not be tol led even in cases of extraordinary circumstances.  I t  
held that regardless of any repairs made by the defendant the Plainti f fs were exposed to the 
al leged defects when they occupied the home on the issuance of the cert i f icate of occupancy and 
the statute of repose began to run uninterrupted from that point forward.  As the lawsuit  was 
init iated after the 12 year statute of repose the lawsuit  was t ime barred.

   The holding reiterates the importance in construction cases of identifying when a contractor’s 
work was completed to assess the viabi l i ty of a statute of repose defense.
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Will  the Pennsylvania Supreme Court Recognize Another Exception to Employer 
Immunity Under the Workers’  Compensation Act?

   A recent case,  Franczyk v.  Home Depot,  Inc. ,  
264 A.3d 392 (Pa.Super.  2021) ,  addressed the 
intersection of civi l  suit  l iabi l i ty and 
employer/co-worker immunity under the 
Pennsylvania Workers’  Compensation Act (Act).  
The Superior Court aff irmed a tr ial  court decision 
and held there is a civi l  cause of action against 
an employer and co-workers where the employer 
and co-workers’  negligent investigation of a 
work-related accident prevents the 
plaintif f/employee from pursuing a civi l  suit  
against the negligent third party.  The Supreme 
Court of Pennsylvania accepted appeal in the 
case,  and it  remains to be seen if  the Superior 
Court ’s decision wil l  be upheld.

   The plaintif f  was employed at Home Depot.   A customer was in the store with her dog, even 
though store pol icy prohibited pets.   According to the plaintif f ,  her supervisors regularly permitted 
customers to bring pets into the store.   On this occasion,  the dog bit  the plaintif f .   The plaintif f  
reported the incident to several supervisors,  and the supervisors spoke to the customer and to a 
woman who witnessed the bite.   The supervisors did not get any identifying information from either 
the customer or the witness.   

   The plaintif f  was eventually diagnosed with nerve impingement in the elbow, and experienced 
pain and suffering.   The plaintif f  f i led a claim for workers’  compensation benefits ,  and received 
same from Home Depot.   The plaintif f  then f i led a civi l  suit  against Home Depot and two of her 
supervisors,  contending that their  negligent investigation of the incident prevented her from 
seeking damages from the customer.   Home Depot and the supervisors asserted they were 
immune from the civi l  suit  based on the employer and co-worker immunity in the Act.   Both the 
tr ial  court and the Superior Court disagreed.

   Instead of applying the immunity provision,  which provides that the Act is the exclusive remedy 
against an employer/co-worker for injuries occurring in the course of employment,  the Superior 
Court focused on the language of the Act that recognizes an employee’s r ight to f i le a civi l  suit  
against a third party who caused the injury.   The Superior Court reasoned that Home Depot,  by 
fai l ing to get identifying information from the customer and the witness,  prevented the plaintif f  
from exercising her r ight to f i le a third party claim. (Continued on page 7)



Will  the Pennsylvania Supreme Court Recognize Another Exception to Employer Immunity Under the 
Workers’  Compensation Act? (continued from previous page)

   Therefore,  Home Depot was not entit led to rely on its immunity under the Act:  “We agree with 
the tr ial  court that [Home Depot and the supervisors] are estopped from claiming immunity under 
the [Act] when they are responsible for [the plaintif f ’s] inabil i ty to seek redress from the 
wrongdoer.”

   The Supreme Court agreed to hear Home Depot’s appeal ,  and is considering the fol lowing issue: 
“Where an employee suffers a workplace injury fair ly attr ibutable to a non-employer third party,  
is  the employee precluded by 77 P.S.  § 481 ’s exclusive remedy provision from bringing a tort  claim 
against the employer for aff irmative conduct that impedes the employee's abi l i ty to seek rel ief  
against the third-party?” Having l istened to the oral argument before the Supreme Court ,  i t  
appears at least some of the justices are wil l ing to al low the civi l  suit  to go forward,  and to 
countenance a civi l  suit  against an employer where the employer’s actions prevent an employee 
from pursuing a civi l  action against a tortfeasor.  We wil l  update when the Supreme Court issues 
its decision.
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Announcements
   Paul Walsh ,  Adam Barnes ,  and Gina Zumpella  
have been named 2022 Pennsylvania SuperLawyers,  
a l ist  comprised of the Top 5 Percent of Attorneys in 
Pennsylvania.   

   Gina Zumpella  has been appointed to serve a 
second three-year term as a Hearing Committee 
Member serving the Discipl inary Board of the 
Supreme Court of Pennsylvania as well  as the Board 
of Governors for the Academy of Tr ial  Lawyers of 
Al legheny County and the Vice Chair for the 
Al legheny County Bar Association Civi l  L i t igation 
Council .  

Results
   Paul Walsh  obtained a dismissal in a case where catastrophic bodily injuries were al leged to 
both a Mother and Child when a tree fel l  on them at a local park

   Robert Grimm  and Ryan Joyce  were able to obtain a favorable rul ing on a Motion for Judgment 
on the Pleadings assert ing the defense of Statue of Repose in a mult i-mil l ion dol lar property 
damage claim against a construction company. The Court determined that 12 years had passed 
since the construction company had concluded its work which was the subject of the l i t igation.  
The Court also agreed with their  arguments that the Doctrine of Nul lum Tempus was not 
applicable to a construction company. 

   Adam Barnes  obtained summary judgment on behalf  of a cl ient in 5 cases involving asbestos 
l i t igation f i led in Al legheny County,  Pennsylvania,  based upon the lack of evidence that the
plaintif fs ever came into contact with any asbestos-containing product sold by the cl ient .

   Ed Yurcon  obtained the discontinuance of a complex defamation claim against his cl ient f i led in 
Common Pleas Court ,  without the payment of any funds,  as part of a sett lement of a claim being 
l i t igated in US Bankruptcy Court in Western Distr ict .

John Polena  had Prel iminary Objections sustained dismissing punit ive damage claims and 
portions of a loss of consortium claim against an Insured corporation and its employee arising 
out of a motor vehicle and pedestr ian accident when the Insured employee,  who was commuting 
to work in a company vehicle,  struck the Plainti f f  whi le he was crossing the street in the early 
morning. (Continued on page 8)

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000262&cite=PS77S481&originatingDoc=I27696580a57811ec9d32f193f9f64434&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=029d71c90c1047288904b350250f6aa2&contextData=(sc.Keycite)
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   Gina Zumpella  successful ly tendered a defense to a subcontractor in connection with an al leged 
water leak in a bui lding which caused nearly one mil l ion dol lars in property damage. Ms.  Zumpella 
recouped al l  defense costs and expenses incurred from the init ial  date of tender.

   Ed Yurcon  and Gretchen Fitzer  successful ly defended a series of counterclaims in a complex 
consol idated condominium case with a seven f igure exposure via a partial  Motion for Summary 
Judgment and discontinuance after 1  week of tr ial .

   Robert Grimm  and Ryan Joyce  were successful  at the Prel iminary Objection stage of the 
l i t igation in having a case of Wrongful  Discharge and violations of the At Wil l  Employment doctrine 
dismissed against a County government.  The former employee was under investigation for an 
al leged sexual assault  which caused his termination.  He subsequently brought suit  al leging 
violations of the At Wil l  Employment doctrine as well  as Wrongful Discharge. The Court found that 
the neither doctrine applied to the County Government which had immunity under the Pol it ical 
Subdivision Tort Claims Act.  

   Adam Barnes  was successful  on a motion for summary judgment f i led in Marshall  County,  West 
Virginia,  in a case involving a slope fai lure on residential  property.  The cl ient del ivered 
construction f i l l  at the request of the previous owner and the area where the f i l l  was dumped 
fai led several years later and after the property was sold to plaintif fs .  The circuit  court held that 
the cl ient did not breach any duty of care by dumping the f i l l  material  on the property in the 
manner requested by the prior property owner.

   John Polena  obtained a defense verdict in favor of an Insured water remediation contractor 
involving a negligence action f i led against i t  by a homeowner for negligent work and investigation 
related to a sewage leak in an adjoining townhome.

   Ed Yurcon  was successful  on a motion to dismiss in a defamation case f i led in the Western 
Distr ict of Pennsylvania Federal Court .  

   Gina Zumpella  was successful  on a Motion For Summary Judgement on a premises l iabi l i ty case 
wherein the Plainti f f  fai led to respond to discovery and was sanctioned. The case was then 
ult imately dismissed by the Court .

   John Polena  successful ly obtained summary judgment dismissing punit ive damage claims 
against Insured landlords in a dog bite case involving a dog owned by a tenant.

   Robert Grimm  and Ryan Joyce  were successful  in having the Court dismiss a Punit ive Damage 
claim against a dump truck driver and his employer arising out of a vehicular accident involving 
the dump truck and a motorcycle operated by the Plainti f f .  The Court agreed with their  argument 
that the Complaint fai led to plead suff icient facts to support claims of outrageous conduct on the 
part of the driver and employer.

   Adam Barnes  was successful  on a motion for summary judgment f i led in Al legheny County,  
Pennsylvania,  based upon the statutory immunity afforded an employer for injuries sustained by 
an employee during the course and scope of employment.

   John Polena  obtained a defense verdict in favor of a theater manager and a nominal award of 
$75.00 against a theater involving a suit  f i led by a Plainti f f  seeking $12,000 in damages for 
wrongful ly expel l ing a patron from a concert .

Results (continued from previous page)


