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Motion for Summary Judgement as to
Non-Economic Claims Based Upon Lack of
Serious Injury Due to Limited Tort Selection
Status Remains Viable
Since the creation of limited tort coverage in Pennsylvania
the Courts have steadily chipped away at its primary purpose of
precluding non-economic damages. What appeared to be a straight
forward definition under 75 Pa.C.S. § 1702 that a serious injury is
“a personal injury resulting in death, serious impairment of a bodily
function or permanent serious disfigurement” has been steadily
eroded through a series of court holdings over the years. Most notably
by the holding in Washington v. Baxter, 553 Pa. 434 (Pa. 1998) in
which the Pennsylvania Supreme Court held that whether a motorist
has suffered a serious injury was a threshold determination not to be
made routinely by the trial judge and should be left to the jury unless
reasonable minds could not differ on the issue. The Court noted that
the focus of the inquiry should not be on the type of injury, but how
the injury affected a particular bodily function. Since the holding
in Washington v. Baxter, trial courts have generally construed the
holding to seriously curtail any grant of summary judgment based
upon limited tort selector status.
Since Washington v. Baxter, the Courts have provided further
factors to consider in assessing whether an injury is serious. In
Robinson v. Upole, 750 A.2d 339, 342 (Pa. Super. 2000) it was
emphasized that impairment of a bodily function need not be
permanent to be serious. In Long v. Mejia, 896 A.2d 596, 600
(Pa. Super. 2006) evidence of how an injury negatively impacted a
person’s ability to perform their chosen profession was allowed as
consideration on whether a serious impairment of a bodily function
had occurred. Most recently, in Graham v. Campo, 990 A.2d 9, 16
(Pa. Super. 2010), appeal denied, 609 Pa. 703 (2011) factors to
be considered in determining whether an injury was serious were
introduced which included: 1) extent of impairment; 2) the length of
time the impairment lasted; 3) the treatment required to correct the
impairment; and, 4) any other relevant factors.
(Continued on page 2)
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Motion for Summary Judgement as to Non-Economic Claims Based Upon Lack of Serious
Injury Due to Limited Tort Selection Status Remains Viable (Continued from page 1)
However, the Superior Court’s most recent
holding in Vetter v. Miller, 157 A.3d 943 (Pa. Super.
2017) suggests that the obituary for motions
for summary judgment as to non-economic
claims based upon limit tort selector status is
perhaps premature. In a somewhat interesting
factual scenario Plaintiffs Vetter and Jones had
left a wedding reception, where Mr. Vetter had
consumed a number of alcoholic beverages,
and then picked up the couples’ 14 month old
son on their way home. Mr. Vetter’s consumption
of alcohol apparently impaired his ability recall
all events of the evening. However, according
to Ms. Jones, the Defendant began tailgating
them at which point Mr. Vetter began “tapping”
his brakes to get the Defendant to back off.
After stopping at a stop light Mr. Vetter exited his
vehicle and approached the Defendant’s vehicle.
Whereupon the Defendant, believing something
to be “seriously off and wrong” with Mr. Vetter,
attempted to flee the scene in his vehicle striking
Mr. Vetter and dragging him for approximately 100
feet. Presumably undeterred by the impact and

having not resolved his anger from the tailgating
incident, Mr. Vetter became combative at the scene
with police and subsequently was found to have a
BAC of .09. Notwithstanding what appeared to be
glaring problems with their case, Mr. Vetter and
Ms. Jones brought negligence, recklessness and
negligent infliction of emotional distress claims
against the Defendant.
Prior to trial, defense counsel filed a partial
motion for summary judgment seeking dismissal of
the negligent infliction of emotional distress claim
of Ms. Jones based upon her limited tort selector
status on the basis that she had not suffered a
serious injury.
The trial court, despite two medical
professionals’ psychiatric opinions that Ms. Jones
was exhibiting PTSD symptoms from the incident
and her own testimony that she was suffering from
insomnia, found that her injuries did not seriously
impair a bodily function and granted summary
judgment. The trial court noted that Ms. Jones’
testimony that she continued to care for her child,
maintained full-time employment and attended
school showed no credible evidence that her PTSD
or sleep deprivation were negatively impacting or
restricting her daily activities.
On review the Superior Court affirmed the trial
court’s dismissal noting that the trial court had
applied the factors in the Long and Graham cases
and there were no errors with the trial court’s
decision that no reasonable mind could differ
that Ms. Jones had not suffered a serious injury.
Despite the holding in Washington v. Baxter, the
Pennsylvania appellate courts will still affirm grants
of summary judgment dismissing non-economic
damages based upon limited tort selector status.
Notably, a jury later also found Mr. Vetter 74% and
the Defendant 26% comparatively negligent and
awarded no damages to the Plaintiffs.
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Defending Against the Extension of Corporate Negligence
828 (Pa.1998), the Superior Court extended the
corporate negligence theory to an HMO: “We see
no reason why the duties applicable to hospitals
should not be equally applied to an HMO when
that HMO is performing the same or similar
functions as a hospital.” The Court recognized
“the central role played by HMO’s in the total
health care of its subscribers” and that HMOs
“involve themselves daily in decisions affecting
their subscriber’s medical care.” Id. at 835-36.
However, in Sutherland v. Monongahela Valley
Hospital, 856 A.2d 55, 62-63 (Pa.Super. 2004),
the Court rejected an argument to extend the
theory to a surgeon’s practice. Finally, in Hyrcza
v. West Penn Allegheny Health System, 978
A.2d 961, 983 (Pa.Super. 2009), the theory was
extended to a medical professional corporation
that “was a comprehensive health care provider
with the ‘responsibility for arranging and
coordinating the total health care of its patients,’
and was involved in daily decisions affecting its
patients’ medical care.”
In Scampone v. Highland Park Care Center,
LLC, 57 A.3d 582 (Pa. 2012), the Supreme Court
remanded the matter to the trial court after holding
that a skilled nursing facility and the company
responsible for its operations “are subject to
potential direct liability for negligence, where the
requisite resident-entity relationship exists to
establish that the entity owes the resident a duty
of care.” Id. at 584. The Court directed the trial
court to Section 323 of the Restatement of Torts
(Second) and the five factors described in Althaus
v. Cohen, 756 A.2d 1166 (Pa. 2000). Scampone,
57 A.3d at 606-607, to determine whether the
requisite resident-entity relationship existed1.

While recently adopted, the corporate
negligence theory of liability continues to expand
its reach beyond the initial application to hospitals.
Also, the appellate courts have modified the
emphasis of when corporate negligence applies
to a health care entity or provider from a focus
upon whether it provides comprehensive health
care to a focus upon a series of factors. The
following examines the development of corporate
negligence in Pennsylvania and strategies for
challenging a plaintiff’s inappropriate attempt to
expand its application.
Historical Background: As the concept of
a hospital as a charitable institution declined,
Pennsylvania adopted the theory of corporate
negligence as to hospitals in Thompson v. Nason
Hospital, 591 A.2d 703 (Pa.1991). In doing so the
Supreme Court stated “hospitals have evolved
into highly sophisticated corporations operating
primarily on a fee-for-service basis. The corporate
hospital of today has assumed the role of a
comprehensive health center with responsibility
for arranging and coordinating the total health care
of its patients.” Id. at 337-38. The Supreme Court
“fully embraced” these categories of a hospital’s
duties:
(1) a duty to use reasonable care in the
maintenance of safe and adequate facilities and
equipment; (2) a duty to select and retain only
competent physicians; (3) a duty to oversee all
persons who practice medicine within its walls as
to patient care; and (4) a duty to formulate, adopt
and enforce adequate rules and policies to ensure
quality care for the patients. Id. at 340-41 (citations
omitted).
Additionally, “it is necessary to show that
the hospital had actual or constructive notice
of the defect or procedures which created the
harm” and “the hospital’s negligence must have
been a substantial factor in bringing about the
harm to the injured party.” Id. at 341 (citations
omitted). Corporate negligence is in addition to
the negligence-based theories of vicarious liability
and ostensible agency.
Subsequent to Thompson, appellate courts
have examined whether to expand the theory of
corporate negligence to other health care entities
or providers. In Shannon v. McNulty, 718 A.2d

1 Of note, appellate courts have issued two subsequent opinions in the
Scampone matter. In Scampone v. Highland Park Care Center, LLC, 57
A.3d 582 (Pa. 2012) (“Scampone II”), the Supreme Court affirmed the
Superior Court’s decision to extend corporate negligence to a nursing
home and its affiliated entities, “where the requisite resident-entity
relationship exists to establish that the entity owes the resident a duty of
care.” Id. at 584. In Scampone v. Grane Healthcare Co., --- A.3d --- (Pa.
Super. 2017), 2017 WL 3392480 (“Scampone III”), the Superior Court
undertook an analysis of the facts pursuant to the newly accepted theory
of a nursing home’s potential liability for corporate negligence, similar to
the analysis undertaken in Alderwoods (Pennsylvania), Inc. v. Duquesne
Light Co., 106 A.3d 27 (Pa. 2014) as below described.

(Continued on page 4)
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Defending Against the Extension of Corporate Negligence (Continued from page 3)
The Althaus factors include: 1) Relationship
Between the Parties; 2) Social Utility; 3) Nature of
Risk and Foreseeability of Harm; 4) Consequences
of Imposing Duty; and 5) Overall Public Interest. In
examining these factors, it is important to consider
that establishing a duty is a plaintiff’s burden.
Morena v. South Hills Health System, 462 A.2d
680, 684 (Pa. 1983). It is our position that extending
corporate negligence liability to a new type of heath
care entity or provider involves the creation of a new
duty. Therefore, a threshold analysis as to whether
the requisite relationship exists is required.
As noted by the Supreme Court in Alderwoods
(Pennsylvania), Inc. v. Duquesne Light Co., 106 A.3d
27 (Pa. 2014), the Althaus factors are “more relevant
to the creation of new duties than to the vindication
of existing ones.” Id. at 41. The Supreme Court
further described these factors, as initially set forth
in Althaus ex rel. Althaus v. Cohen, 756 A.2d 1166
(Pa. 2000), as “relevant to whether the common law
should impose duties not previously recognized.”
Alderwoods, 106 A.3d at 33. As a new duty was
not involved, the Court did not conduct an analysis
of the Althaus factors, stating “ [i]t is not necessary
to conduct a full-blown public policy assessment in
every instance in which a longstanding duty imposed
on members of the public at large arises in a novel
factual scenario.” Id. at 40.
Defending Attempts to Extend Corporate
Negligence to Personal Care Homes: In recent
years, plaintiffs and their counsel have continued
efforts to extend the corporate theory of liability to
different types of health care providers, including
personal care homes. However, personal care
homes provide a level of care much lower and
different than a hospital or nursing home. While
personal care homes provide board, lodging,
general care and certain personal care services,
they do not provide medical, skilled nursing or
comprehensive health care. Instead, examples
of the personal care services include: personal
hygiene, medication administration, tasks of
daily living, securing health services, accessing
community social services and outside services,
recreational activities, special diets as physician
prescribed, utilities, and housekeeping and
maintenance. Personal care services are akin
to the services provided to a disabled or elderly
person if they resided with family in a private home.

Plaintiffs’ attempts to impose corporate negligence
to personal care homes persist despite trial court
guidance rejecting the same. In Lebish v. Whitehall
Manor Inc., 57 Pa.D.&C.4th 247 (Pa.Com.Pl. 2002),
the trial court permitted the plaintiffs to amend the
complaint in deciding preliminary objections but
cautioned against pleading a corporate negligence
claim: “This is not to be construed as a statement of
the viability of a corporate negligence claim against a
personal care facility for breach of Thompson duties.
In fact, any attempt by the plaintiffs to proceed against
the defendant on such a theory appears legally
implausible to us.” Id. at 254-255. The United States
District Court in Guernsey v. Country Living Personal
Care Home(s), Inc., 2005 WL 2787057 (M.D.Pa. Oct
26, 2005) granted the defendants’ motion for partial
summary judgment, rejecting plaintiff’s attempt to
extend the corporate negligence theory to a personal
care home because she did not produce the evidence
necessary to support her claim: “Plaintiff has not
presented evidence that the defendants were involved
in plaintiff’s healthcare in the instant case… Based
upon the cases cited above, to determine if corporate
negligence applies, the Pennsylvania courts examine
the role that the institution plays in the healthcare of
the individual, not whether the institution is subject to
a regulatory scheme.” Id.
Consistent with the above precedent, and
Lebesh and Guernsey, on behalf of our clients, we
advocate that corporate liability does not extend to
a personal care home and recommend challenging
the theory early in litigation via preliminary
objection, and to continue to assert the absence
of such a duty through a motion for summary
judgment and at trial, as necessary. We have had
success eliminating a corporate negligence claim
via preliminary objections. Also, we recommend
evaluating a challenge to the application of
corporate negligence theory where precedent does
not establish that corporate negligence applies to
the client’s type of health care provider or entity,
or where the types of services a client provides
warrants such a challenge. The ultimate goal is
to weed out unwarranted corporate negligence
allegations. To the extent the goal is not achieved
early on, the preliminary objections educate the
trial court as to the level of care that a personal
care home provides in preparation for revisiting
the defense later in litigation.
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Fatal Claim Petitions Under The Pennsylvania Workers’
Compensation Act (With An International Flair)
The Pennsylvania Workers’ Compensation
Act provides benefits when an employee dies
while in the course of employment. A recent case
from the Commonwealth Court, Rana v. Workers’
Compensation Appeal Board (Asha Corp.), 170
A.3d 1279 (Pa. Cmwlth. 2017), addresses issues
related to a fatal claim petition.
The employee, Rana, was a manager-intraining for Asha Corporation, which held Dunkin’
Donuts franchises. Rana spent most of his time
at one location, but was also expected to handle
issues at two other Dunkin’ Donuts locations. At
10 p.m. one evening, the employer called Rana
and left a message for him advising an employee
had fallen ill at one of the outlying locations. While
driving to the location, with a co-worker, Rana was
involved in a car accident. He died two days later.
Pennsylvania’s
Act
has
particularized
standards for fatal claim petitions, including time
limitations, restrictions on eligible dependents,
duration of benefits, and other entitlement issues.
The Act allows for fatal claim benefits to the
deceased’s parents in certain circumstances,
which led to the issues in Rana.
Rana’s parents, who lived in India and were
not residents of the United States, filed a fatal
claim petition. The first issue was whether the
claimant was in the course of employment when
he was involved in the car accident. Generally,
an employee commuting to or from work is not in
the course of employment. The Commonwealth
Court focused on exceptions to this rule, and held
Rana qualified as a traveling employee. A traveling
employee is in the course of employment while
traveling for work, as Rana was in this case. The
Commonwealth Court also noted, as an alternative
basis for its holding, that the facts indicated the
claimant was on a special assignment, and
furthering the interests of his employer, at the time
of the accident. This also puts one in the course

of employment. The court viewed the employer’s
call as an implicit request the claimant travel to the
location and handle the situation. Thus, Rana was
on a special assignment to benefit the employer.
However, the Commonwealth Court also
held there were unresolved issues regarding the
claim. The employer asserted Rana’s parents
were not entitled to benefits under the Workers’
Compensation Act, for several reasons. First,
parents are entitled to fatal claim benefits only
when they establish financial dependence on
the deceased child. The employer contended
Rana’s parents had not established financial
dependence. Second, Rana’s parents were not
residents of the United States. Under the Act,
alien parents are entitled to benefits, at a reduced
rate, but only if a resident of the United States
would be entitled to benefits under the laws of
the country in which the parents reside. Thus,
the parents were obliged to prove that India
would provide workers’ compensation benefits to
residents of the United States.
The Commonwealth Court determined issues
remained as to both of these aspects of the
claim, and sent the case back to the Workers’
Compensation Appeal Board for further resolution.
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Announcements/Results

Announcements
n Paul J. Walsh III and Gina Zumpella have

n Gina Zumpella has been appointed to

been named 2018 Pennsylvania Superlawyers, a serve a three-year term as a Hearing Committee
list comprised of the Top 5 Percent of Attorneys in Member serving the Disciplinary Board of the
Pennsylvania.
Supreme Court of Pennsylvania

Results
n In May 2018, Adam Barnes successfully

n In June 2018, Paul Walsh tried consolidated

recovered in excess of $15,600 in defense costs
as part of a tender of defense and indemnification
made on behalf of a client in connection with a
personal injury case pending in Pennsylvania.

3rd party liability and UIM claims for a clear liability
MVA in Norristown, PA. High-low agreements were
negotiated and in place for the Arbitration though
not published to the Arbitrator before he ruled on
the merits of the case. Plantiff-mother (driver)
alleged chronic back pain and herniated lumbar
disc necessitating ongoing treatment for 3 years
up to Arbitration and to continue thereafter. The
Arbitration Award was $50,000. The molded award
as to the UIM carrier was $25,000 after reduction
of the 3rd party tortfeasor’s limits of $25,000.
The Plantiff-daughter (passenger) alleged a knee
injury/chondromalacia that required intermittent
treatment. She was awarded $10,000. While her
award did not exhaust the 3rd party tortfeasor’s
limits, the high-low agreement resulted in a molded
verdict against the UIM carrier for $5,000.

In February 2018, Gina Zumpella
successfully tendered the defense of a landlord to
a tenant based upon a contractual agreement for
maintaining a parking lot. The Plaintiff in the case
suffered severe degloving and crush injuries to
his right lower extremity which to date has required
12 surgeries.
n
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Top Ten Greatest Triple Crown Racehorses
10. Omaha (1935) – Not to live in the shadow of
his father, Gallant Fox, just five years later Omaha
managed to use the speed he inherited from his
sire to win by at least a length and a half in each
of his three wins.

5. Count Fleet (1942) – Count Fleet, at the height
of the Second World War, went on to win the Derby
and Preakness by multiple lengths, and then the
Belmont by an astounding 25 lengths.
4. Affirmed (1978) – After a wild rivalry with
Alydar, one of the fastest race horses of the day,
Affirmed went on to win the Triple Crown.

9. Gallant Fox (1930) – Gallant Fox managed to
win the Preakness and Kentucky Derby before
going against a fresh challenger, Whichone, in
the Belmont. Despite the new competition, Gallant
Fox won the Belmont by three lengths.

3. Seattle Slew (1977) – Overcoming multiple
rivals, Seattle Slew used his fiery temperament to
take the Triple Crown.

8. American Pharaoh (2015) – Breaking a 37
year drought, American Pharaoh proved to the
racing world that the Triple Crown was not an
insurmountable feat in 2015.

2. Citation (1948) – Citation holds the distinction
not only of winning the Triple Crown, but in fact
running the Jersey Stakes between the Preakness
and Belmont legs of the Triple Crown.

7. Whirlaway (1941) – A crowd favorite, Whirlaway
won over the crowd with his antics, but was still an
impressive runner, winning the Kentucky Derby by
8 lengths.

1. Secretariat (1973) – A veritable legend, and
widely considered the best race horse in American
history, Big Red went on to smash all previous
records at the Belmont, winning by an astounding
31 lengths for the Triple Crown.

6. War Admiral (1937) – Living up to his legendary
sire, Man O’ War, War Admiral went on to win
the Triple Crown, a feat which his father did not
accomplish. He took the Belmont Stakes even
though he lost a chunk of his front right heel.
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