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Impairment Rating Evaluations (IREs) 
No Longer Valid in Pennsylvania Workers’ 
Compensation Cases

In Protz v. Workers’ Compensation Appeal Board (Derry Area 
School District), 161 A.3d 827 (Pa.2017) the Pennsylvania Supreme 
Court invalidated a section of the Workers’ Compensation Act 
providing for Impairment Rating Evaluations (IRE). The IRE process 
was added to the Act in 1996, as part of broad amendments. The 
process allowed for an evaluation by a physician certified to use the 
American Medical Association’s Guides to Evaluation of Permanent 
Impairment. The degree of whole body impairment under the Guides’ 
formula determined if the claimant would be transferred from total 
disability to partial disability status.  

In Pergolese v. Standard Fire Ins. Co., 162 A.3d 481 (Pa.Super. 
2017), the Pennsylvania Superior Court addressed the issue of 
when an after acquired vehicle provision is applicable to a new 
vehicle added to a personal auto policy and, thus, the ability of the 
provision to preserve a prior waiver of stacked UM/UIM coverage.

The Pergolese case involved a personal auto policy that originally 
insured four (4) vehicles. On at least three (3) occasions, the insured 
waived stacked UIM coverage. In February 1998, one (1) vehicle 
was removed from the insurance policy and not replaced. The 
policy declarations page was amended to list coverage for three (3) 
vehicles and a decreased premium. The agent did not secure a new 
waiver of stacking form.  

In April 1998, a fourth vehicle was added to the policy. Mr. 
Pergolese contacted his agent before taking ownership of the new 
vehicle to request a fax copy of the insurance card for the vehicle so 
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that he would have proof of ownership.  The agent 
did not secure a new waiver of stacking form.

In July 2001, Mr. Pergolese was involved in 
a motor vehicle accident and sustained serious 
injuries. He submitted a claim for stacked UIM 
coverage and his request was denied. Ultimately, 
the Superior Court affirmed the trial court’s ruling 
that Mr. Pergolese was entitled to stacked UIM 
benefits.

Standard Fire argued that Mr. Pergolese had 
waived stacked UIM coverage and based this 
position on the application of the after acquired 
vehicle provision of the policy, which applied to 
a private passenger vehicle acquired during the 
policy period for which the insured asks Standard 
Fire to insure within 30 days after the insured 
becomes the owner and the new vehicle replaces 
a vehicle shown on the policy declarations.

The Superior Court rejected Standard Fire’s 
argument. The court observed that an after acquired 
vehicle clause “is essentially a contractual grace 
period, during which the insurer will automatically 

provide coverage for a newly acquired vehicle 
for a brief period, until either other insurance is 
purchased or the insurer is informed of the new 
vehicle and the insured asks to have the new 
vehicle put on the existing policy.”  Id., at fn 2.  

In Sackett v. Nationwide Mut. Ins. Co., 940 
A.2d 329 (Pa. 2007) (“Sackett II”), the Supreme 
Court held that an after acquired vehicle provision 
will preserve a previous waiver of stacked UM/
UIM coverage only if the newly acquired vehicle 
replaces an existing vehicle and the language of 
the after acquired vehicle provision only obligates 
the insured to provide notice that a new vehicle 
has been acquired. Otherwise, the insurance 
company is obligated to secure a new waiver of 
stacking.

However, in Bumbarger v. Peerless Indem. Ins. 
Co., 93 A.3d 872 (Pa.Super. 2014)(en banc), the 
Superior Court held that “when an insured takes 
ownership of a vehicle and simultaneously informs 
his insurer of the new vehicle, the language and 
purpose of the after acquired vehicle provision in 
the policy is never triggered.”  Pergolese, 162 A.3d 
at 488.   

Based upon the policy history and testimony 
from a Standard Fire representative, the Pergolese 
court concluded the vehicle added to the policy in 
April 1998 was not a replacement vehicle and, 
therefore, the after acquired vehicle provision was 
never triggered.  As Standard Fire never secured a 
new waiver of stacking, Mr. Pergolese was entitled 
to stacked UIM benefits. 

The Pergolese case reiterates that the after  
acquired vehicle provision as it relates to pre-
serving the waiver of stacked UM/UIM coverage 
has very limited application. The prudent course of 
action is to secure a new waiver of stacking from 
the insured every time a vehicle is added to the 
policy, even if the new vehicle replaces another 
vehicle on the policy.

When presented with a UM/UIM claim and the 
policy states that stacking has been waived, it is 
important to review the transactional history of the 
policy to ensure that the waiver of stacking form 
on file is still valid and enforceable.

The Pennsylvania Superior Court Reiterates the Limitation of the Application of an After 
Acquired Vehicle Clause as it Relates to Stacked UM/UIM Coverage (Continued from page 1)
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If determined to be partially disabled (less than 
50% impairment) rather than totally disabled (50% 
or higher impairment), the claimant would continue 
to receive indemnity benefits at the total disability 
rate, but benefits would cease after receipt of 500 
weeks (approximately 9.6 years) of benefits. The 
IRE process thus allowed for capping the duration 
of indemnity on claims, although it did not affect 
payment of medical benefits.

The Pennsylvania Supreme Court held the 
process unconstitutional as an unauthorized 
delegation of legislative power. Briefly, the 
Court determined the legislature had improperly 

delegated to the American Medical Association 
the authority to determine the degree of disability 
of an injured worker. This was particularly so 
because the legislature had included language 
directing the use of the “most recent edition” of the 
AMA Guides.  

Impairment Rating Evaluations (IREs) No Longer Valid in Pennsylvania Workers’  
Compensation Cases (Continued from page 1)

Further appeal to the United States Supreme 
Court is possible but unlikely.

In response to the decision, the Bureau of 
Workers’ Compensation has eliminated the IRE 
process. In cases in which an IRE has already been 
performed, but no adjustment to partial disability 
took place, no adjustment will be allowed.  In cases 
in which an IRE was performed and adjustment to 
partial disability implemented, expect the claimant 
to file a review and reinstatement petition. The 
Pennsylvania Supreme Court did not address 
a common question arising from declaring 
statutes unconstitutional—does the decision 
apply retroactively? This is a matter of ongoing 
debate. For cases that were settled with a judge-
approved Compromise and Release Agreement, it 
is unlikely the settlement can be opened based on 
the existence of an IRE.

Two additional areas of attention are reserving 
and effective alternative strategies to mitigate 
indemnity exposure. Indemnity reserves should be 
reviewed to the extent an IRE cap of 500 weeks 
is a component of the analysis; the cap no longer 
exists. Effective alternative strategies to mitigate 
exposure include vocational development, 
effective return to work programs, and labor 
market surveys with earning power assessments.  

In cases in which an IRE has already 
been performed, but no adjustment 
to partial disability took place, no 

adjustment will be allowed.
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The borrowed servant doctrine allows 
parties to avail themselves of the immunity from 
suit provided by the Pennsylvania Workmen’s 
Compensation Act, 77 P.S. § 481 in matters arising 
out of workplace accidents in a variety of factual 
scenarios, including but not limited to the leasing 
of equipment and operators and the supplying of 
temporary workers. 

The borrowed servant doctrine stands for the 
proposition that “one who is in the general employ 
of one employer may be transferred to the service 
of another in such a manner that the employee 
becomes an employee of the second employer.”  
See Mature v. Angelo, 97 A.2d 59 (Pa. 1953) quoting 
Canot v. Easton, 37 A.3d 53 (Pa. Cmwlth 2012) 
(holding city was not estopped from ascertaining 
that it was the borrowing employer; control test 
was the proper standard for determining whether 
the city was worker’s employer; and under the 
borrowed servant doctrine, city was worker’s 
employer and, therefore entitled to immunity).

The existence of an employer, employee 
relationship is a question of law based upon the 
unique facts of each case. State Auto Mut. Ins. Co. 
v. Christie, 802 A.2d 625 (Pa. Super. 2002).

Our Supreme Court, in JFC, Inc. v. W.C.A.B., 
680 A.2d 860 (Pa. 1996) explained the well-
established law governing the “borrowed” 
employee: “the test for determining whether 
a servant furnished by one person to another 
becomes the employee of the person to whom he 
is loaned is whether he passes under the latter’s 
right of control with regard to not only the work 
to be done but also to the manner of performing 
it. The entity possessing the right to control the 
servant’s work is the employer, irrespective of 
whether the control is actually exercised.”  

Factors demonstrating control of the manner of 
performance include but are not limited to: training, 
work assignments, directing the manner work shall 
be completed, assignment of work hours/shifts, 
and who the servant reports to on a daily basis.  
See Walters v. Kaufmanns Dept. Stores, 5 A.2d 
559 (Pa. 1939), Willkinson v. Kmart, 603 A.2d 659 
(Pa. Super 1992).  

Moreover, the entity which pays the servant’s 
salary, whether lending or borrowing employer, is 
a not a heavily weighted factor used to determine 
control. See Atherholt v. William Stoddard Co., 
133 A. 504 (Pa. 1926), in which it was determined 
“while the fact as to who pays the wages is an 
element that may be considered in determining the 
presence of the employer-employee relationship it 
is by no means controlling.”  

Importantly, an employer who demonstrates 
control over the “borrowed servant” is immune 
from suit under the Act even though the lending 
employer paid the worker’s compensation benefits.   
See Supp. v. Erie Insurance Exchange, 479 A.2d 
1037 (Pa. Super. 1984), Nagle v. TrueBlue, Inc. 
148 A.3d 946 (Pa. Cmwlth 2016). 

A careful, fact sensitive analysis of the record 
should be conducted to determine the applicability 
of the borrowed servant doctrine in appropriate 
matters arising out of workplace accidents.  

The Borrowed Servant Doctrine:
What Is It and How Can It Be Used?



Jumping Off A Roof Does Not Automatically Preclude 
Award of Workers’ Compensation Benefits

Injuries occurring in the course of employment 
are compensable under the Pennsylvania 
Workers’ Compensation Act. In Wilgro Services, 
Inc. v. Workers’ Compensation Appeal Board 
(Mentusky), ___ A.3d ___ (Pa. Cmwlth. 2017), 
the Commonwealth Court affirmed an award of 
workers’ compensation benefits to an employee 
who was injured when he jumped off a roof.

In the case, Mr. Mentusky was working on the 
roof of a building cleaning air conditioning coils.  
He accessed the roof using a ladder placed by a 
roofing company, which was also doing work at the 
building. On prior work days, the roofing ladder was 
in place overnight. However, on the day of injury, 
the roofing company completed its work prior to 
Mr. Mentusky. When Mr. Mentusky completed his 
work, he found the ladder had been removed, and 
he was alone on the roof. A roof hatch was locked.

Now finished with his work and stuck on the 
roof, Mr. Mentusky phoned a few workers in the 
building, but got voicemail. He also went to the 
area of the roof near the building entrance and 
watched for anyone entering or exiting, but saw no 
one. While in this vantage spot, he noted an area 
with mulch and a 16-20 foot drop to the ground. Mr. 
Mentusky did not call 911 or make any other calls. 
He had previously jumped from similar heights 

without injury, and he did not think he would get 
hurt. He jumped to the mulched area, and fractured 
both heels, his left ankle, and two lumbar vertebra.  
He was found by building personnel, who assisted 
him and called 911.

The employer denied Mr. Mentusky’s workers’ 
compensation claim. A workers’ compensation 
judge, however, awarded benefits, and the 
Commonwealth Court has affirmed the award.  
The employer relied on an earlier case, Penn 
State University v. Workers’ Compensation Appeal 
Board (Smith) 15 A.3d 949 (Pa. Cmwlth. 2011), in 
which an employee of Penn State jumped down a 
flight of stairs while on his way to lunch. The Penn 
State employee testified he jumped down the flight 
of stairs “on a whim.” In that case, the workers’ 
compensation judge and the Board awarded 
benefits, and  the Commonwealth Court reversed, 
holding that the employee was not in the course of 
employment when he was injured while jumping 
down the flight of stairs.

Here, however, the Commonwealth Court 
affirmed an award of benefits.  The parties agreed 
Mr. Mentusky was a “traveling employee,” with 
a broader scope of employment than a non-
traveling employee. In addition, Mr. Mentusky 
confirmed in his testimony that he did not think he 
would injure himself by jumping off the roof.  The 
Commonwealth Court noted that exiting a work 
site is a necessary component of any job.  

Cases regarding course of employment are 
very fact specific. However, the determination 
of whether an employee was in the course of 
employment is a question of law. Therefore, each 
case must be carefully evaluated both for disputed 
issues of fact and for its similarities/differences 
to the numerous published opinions addressing 
course of employment.  

5



This saying rings true when weighing litigation 
costs versus the indemnity payment to settle a 
case. Undoubtedly, cost concerns and efficiencies 
are of paramount importance. In approaching 
settlement of cases, however, cost concerns and 
efficiencies should be balanced with the amount 
of the indemnity payment necessary to achieve a 
favorable settlement. One must ensure the vital 
and necessary information is obtained to make 
an informed decision. Otherwise, there is a risk of 
over-paying a claim well beyond cost savings.

A reasonable approach starts with the initial 
assessment of the case. Ideally, there is enough 
preliminary information obtained to generally 
assess liability and damages. Accordingly, 
the case should be earmarked for dispositive 
motion, early settlement, or trial. Identifying the 
preferred strategic resolution goal streamlines the 

It’s Always A Balancing Act
investigation, legal research, and discovery toward 
that goal. This in turn maximizes cost efficiencies.  

If settlement is the resolution plan, it is necessary 
to ensure all key information is gathered to make an 
informed decision as to the appropriate settlement 
amount. While expediency and minimizing costs 
make pre-litigation settlements alluring, the same 
must be balanced with the associated indemnity 
costs. If more information is needed to identify the 
proper settlement target, waiting for the claimant 
to file suit may be advisable. Filing a civil action 
requires the claimant to set forth their theory of 
liability and claim for damages under oath in 
verified pleadings. Formal discovery and the 
issuance of subpoenas to obtain comprehensive 
information attendant to both liability and damages 
is a valuable tool. Documents and information that 
the claimant may otherwise withhold, i.e. a tainted 
prior medical history, employment history, must be 
provided with verification.  

The value of taking a deposition under 
oath after obtaining appropriate information is 
immeasurable. A deposition puts the claimant 
on notice that their liability and damages claims 
are being scrutinized and challenged. It forces 
the claimant to support their claim, defend their 
allegations, and attempt to rebut any legitimate 
defenses. In addition, this gives defense counsel 
an opportunity to assess the witness and see 
how the claimant presents.  In sum, the litigation 
is real. These procedural mechanisms provide 
the defense with the vehicles needed to obtain 
essential information and maximize the chances 
for an optimal settlement.

In conclusion, it is always a balancing act to 
monitor costs relative to the indemnity payment, 
thus defining the ultimate cost to settle a case. 
Optimal settlements are realized only when 
there is an informed decision based on essential 
information gleaned from a comprehensive record. 
When the puzzle is missing too many pieces, it is 
advisable to let the claimant file suit and implement 
the procedural tools available to get those missing 
pieces. This will provide the basis upon which to 
negotiate the best possible settlement. In turn, this 
will lower the ultimate costs involved.

Optimal settlements are realized only 
when there is an informed decision 

based on essential information gleaned 
from a comprehensive record. 
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Announcements/Results

Announcements

Results
 n In May 2017, Pamela Collis obtained a 

defense verdict in a dental malpractice case 
involving allegations of improper crown installation 
and false billing at a district magistrate hearing.

n In May 2017, Jeff Kubay obtained defense 
verdict in a real estate case involving failure 
to disclose material defects case. Plaintiffs 
asserted claims of misrepresentation and Unfair 
Trade Practice and Consumer Protection Law 
violations including claims for treble damages and  
attorney’s fees.

n In May 2017, John Polena obtained 
summary judgement of a commercial wrapper 
manufacturer from a negligence lawsuit involving 
injuries caused by a foreign object found in the 
food of a restaurant tenant.

n In June 2017, Gina Zumpella obtained 
summary judgement in a slip and fall case based 
upon sanctions against Plaintiff for failing to 
respond to discovery. 

n In August 2017, John Polena obtained 
summary judgment based upon the Statute of 
Repose in a construction negligence case for 
alleged faulty construction of cabinets that caused 
injury to the Plaintiff.  

Plaintiff was injured between 10-12 years after 
completion of the work and the Insured contractor 
was not joined as an additional defendant by the 
defendant general contractor until 14 years after 
the installation of the cabinets precluding suit 
against it based upon the statute of repose.  

n  In August 2017, Matthew Hronas obtained 
a dismissal of a property damage claim prior to 
an arbitration hearing. Plaintiff alleged property 
damage was caused to its transformer as a result 
of negligence by our client driver. 

n In August 2017, Jeff Kubay obtained 
summary judgment in a negligence case arising 
out of a trip and fall.  Plaintiff maintained that he 
fell through a deteriorated storm water sewer 
grate into a catch basin which caused him serious 
injuries.

n We are pleased to announce John Polena 
has been named Partner in the firm. John has 
been with the firm since 2008 and concentrates 
his practice in civil litigation matters, which 
includes automobile, premises liability, products 
liability, employment, as well as, asbestos, dental 
malpractice, executive and professional liability 
and family law matters. 

n Gina Zumpella was elected to the Allegheny 
County Bar Association Civil Litigation Council.  
The Council works with the judges of the Civil 
Division of the Court of Common Pleas and the 
judges of Federal District Court on questions 
and problems concerning civil litigation, informs 

its members of developments in the field of civil 
litigation and when appropriate, proposes and 
supports changes, amendments, modifications, 
and improvements in common law, statutory law, 
and the rules of court.

n   In August 2017, Pamela Collis presented at 
a CLE offered by the National Bar Institute entitled 
“A to Z Personal Injury Litigation”. She spoke on 
the topic of Local Practice and Insurance 101. 

n In June 2017, Gina Zumpella served on a 
panel in conjunction with various Allegheny County 
Court of Common Pleas Judges entitled “Potential 
Ethical Pitfalls in the Rapidly Changing Legal 
Landscape”.
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Summary Judgment was obtained for the 
local sanitary authority based upon a failure by 
the Plaintiff to the prove that authority had any 
responsibility for the subject grate or catch basin.  

n In August 2017, John Polena obtained 
voluntary dismissal of a landlord in a slip and fall 
negligence case on the basis that the landlord 
was an out-of-possession and owed no duty to the 
Plaintiff as the slip and fall occurred in a leased 
portion of the building that the landlord retained no 
control over.  

n In August 2017, Adam Barnes obtained 
summary judgment on behalf a paving contractor in 
a matter filed in Parkersburg, Wood County, West 
Virginia.  The case arose out of a paving project 
being performed in a residential neighborhood.  
The owners of a residence alleged the paving 
operations resulted in damage to their residence.  

The trial court dismissed with prejudice the 
claims against the paving contractor due to 
plaintiffs’ failure to produce any evidence that the 
paving operations breached industry standards for 
operating paving equipment in a historic district.  

 n  In August 2017, Paul Walsh and Jeff Kubay 
obtained summary judgment in a negligence case 
arising out of a motor vehicle accident in which 
two plaintiffs sustained serious injuries when the 
car in which they were passengers flipped over 
after driving over a pot hole on I-95.

Results - (continued)
Summary judgment was obtained for a 

company that had contracted with PennDOT for 
the removal of roadkill deer on I-95.  Plaintiff failed 
to demonstrate that the company had any notice 
of the pot hole or any responsibility for inspecting 
for pot holes.

n In August 2017, Susan Kostkas obtained 
summary judgment on 31 of 34 “peeping 
tom”claims. Plaintiffs were customers at a tanning 
salon located in a strip mall. A number of the 
plaintiffs were minor children at the time of the 
incidents. We represented a security officer who 
was hired as an independent contractor by the 
strip mall. The court granted summary judgment 
as to 29 of 33 plaintiffs based upon an absence of 
physical manifestations of emotional distress.  

With regard to the statute of limitations defense 
raised as to eight of the plaintiffs, the judge agreed 
with our argument that their claims were time-
barred and the discovery rule did not apply to 
extend the statute of limitations period. Thus, only 
three plaintiffs’ claims remain viable.

n In May 2017, John Polena successfully 
tendered the defense and indemnification of a 
commercial tire retailer to a tire manufacturer in 
a strict liability tire defect case on the basis that 
a seller has a right to indemnification from the 
manufacturer of a defective product. 



Ten Must Watch Sports Movies
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10. Slap Shot (1977) – An aging player-coach 
Reggie Dunlop (Paul Newman) embarks on a 
mission to save his team, the Chiefs, from folding 
at the end of the season.  Dunlop resorts to building 
a team of goons led by the Hanson Brothers (Jeff 
Carlson, Steve Carlson, David Hanson), in order 
to keep the team alive.

9. Moneyball (2011) – General manager of the 
Oakland Athletics, Billy Beane (Brad Pitt), joins 
forces with assistant GM Peter Brand (Jonah Hill) 
to use a mathematical system to win the pennant.  
Featuring Oscar nominated performances from 
Brad Pitt and Jonah Hill, this movie takes a look into 
the human aspect of the development of a system 
which would revolutionize not only baseball, but 
sports in America.

8. A League of Their Own (1992) –  An all-star 
cast led by Tom Hanks and Geena Davis gave us 
the story of the All-American Girls Professional 
Baseball League which formed during the dark 
times of World War II.  With an engrossing story of 
two sisters and unforgettable moments, this movie 
was recently selected for addition to the National 
Film Registry.  

7. Rudy (1993) – This movie tells the story of 
Daniel “Rudy” Ruettiger (Sean Astin), a relentless 
kid who fulfills his life long dream of suiting up for 
the Fighting Irish of Notre Dame.

6. Major League (1988) – Rachel Phelps (Margaret 
Whitton) inherits the Cleveland Indians and 
attempts to move the team to Miami.  Despite her 
plan to decrease attendance, the team of misfits, 
led by Ricky “Wild Thing” Vaughn (Charlie Sheen), 
join together to keep the team in Cleveland.

5. Caddyshack (1980) –  With a cast full of legends 
of comedy, this movie has become embedded 
as one of the greatest comedies of the 1980s.  
Danny Noonan (Michael O’Keefe) is a caddy who 
becomes embroiled in a battle between Al Czervik 
(Rodney Dangerfield) and Judge Elihu Smails (Ted 
Knight) on the green. Meanwhile another battle is 
raging between the groundskeeper, Carl Spackler 
(Bill Murray), and a troublesome goffer with hilarity 
ensuing.

4. Remember the Titans (2000) – This feel good 
story tugs at the heart strings as a team led by 
coach Herman Boone (Denzel Washington) 
faces near insurmountable odds to win the high 
school state championship. The movie chronicles 
the desegregation of schools, combined athletic 
programs and the will to win.

3. Miracle (2004) – Chronicling one of the greatest 
sports moments of American history, this movie 
follows Herb Brooks (Kurt Russell) as he builds 
and then shapes the U.S. Men’s Hockey Team that 
would go on to defeat the thought to be invincible 
Soviet Team in 1980 on the way to capturing 
Olympic gold.

2. Hoosiers (1986) – Coach Norman Dale (Gene 
Hackman) attempts to bring together an underdog 
high school basketball team in Indiana.  Following 
a rocky start, the team pulls together, and 
becomes the smallest school to win the Indiana 
state championship game. This is a true story 
about the 1954 Milan, Indiana High School varsity 
basketball team.

1. Rocky (1976) – Rocky (Sylvester Stallone), a 
longshot contender, is selected to face the reigning 
champion, Apollo Creed (Carl Weathers) in a title 
fight for the heavyweight championship. Rocky 
embarks on a strict and unconventional training 
regimen and ends up with a riveting boxing match 
for the ages. Considered one of the greatest 
underdog stories in film history, the movie would 
go on to win Best Picture and Best Director at the 
Oscars.


