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Will The Attorney-Client Privilege Apply
to Pre-Deposition Communications with
Current and Former Employees?
During the discovery deposition of an employee, it is common
for the witness to be asked about deposition preparation, including
communications with the organization’s lawyer. The standard
objection from the lawyer is that the substance of communications
made in advance of deposition is protected by the attorney-client
privilege.
Under Pennsylvania law, the burden of establishing the application
of the attorney-client privilege belongs to the party asserting the
privilege. See, Yocabet v. UPMC Presbyterian, 119 A.3d 1012 (Pa.
Super. 2015). The attorney-client privilege has four (4) elements:
1. The asserted holder of the privilege is or sought to become
		a client;
2. The person to whom the communication was made is a
		 member of the bar of a court, or his subordinate;
(Continued on page 2)
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Will The Attorney-Client Privilege Apply to Pre-Deposition Communications with Current
and Former Employees? (Continued)
3.
		
		
		
		
		
		
4.
		

The communication relates to a fact of
which the attorney was informed by his
client, without the presence of strangers,
for the purpose of securing either an
opinion of law, legal services or assistance
in a legal matter, and not for the purpose of
committing a crime or tort; and,
The privilege has been claimed and is not
waived by the client.

(D.D.C. 2010). As such, the privilege could extend
to a non-management employee that possesses
information material to the defense against the
lawsuit.
When the witness is a former employee, there
is no consensus on whether communications
between the lawyer and the former employee are
protected by the attorney-client privilege. The
U.S. Supreme Court did not address this issue in
the Upjohn case.
If the communications concern privileged
information obtained by the former employee while
an employee, including information conveyed
by a lawyer during that period of time, there is a
compelling argument that this information remains
privileged. See, Peralta v. Cendant Corp., 190
F.R.D. 38 (D. Conn. 1999); In re: Flonase Antitrust
Litigation, 723 F.Supp.2d 761 (E.D.Pa. 2010).
Additionally, if the purpose of the pre-deposition
communications between the former employee
and the lawyer was to obtain facts relating to the
plaintiff’s claim that the former employee was
aware of as a result of the employment, there is
a compelling argument that this information is
privileged. Id.
However, if the communications between the
lawyer and the former employee involve the lawyer
providing information to the former employee that
goes beyond the former employee’s activities
as an employee and the knowledge derived
from such activities (e.g., information the lawyer
provides the former employee about the evidence
and testimony developed during the lawsuit), then
there is the risk such communications will not be
privileged. See, Peralta, supra.
In closing, the deposition of employees,
both current and former, raise the question
whether communications with defense counsel
in advance of the deposition are protected by the
attorney-client privilege. The analysis will be factdependent. Steps should be taken to ensure such
communications remain protected.

Id. The attorney-client privilege in Pennsylvania
protects communications made by the client to
the attorney and communications made by the
attorney to the client. Gillard v. AIG Ins. Co., 15
A.3d 44, 59 (Pa. 2011).
Once the invoking party has made the
appropriate proffer, then the burden shifts to the
party seeking disclosure to set forth facts showing
that the disclosure should be compelled either
because the privilege has been waived or because
an exception to the privilege applies. Yocabet,
supra.
Generally, when the client is a corporation, the
attorney-client privilege extends to communications
between the lawyer and agents or employees
authorized to act on the corporation’s behalf.
Commonwealth v. Schultz, 133 A.3d 294, 313 (Pa.
Super. 2016) (citing, Upjohn Co. v. United States,
449 U.S. 383, 101 S.Ct. 66, L.Ed.2d 584 (1981))
(emphasis added).
Pennsylvania case law has yet to develop an
analysis for defining who is an “agent or employee
authorized to act on the corporation’s behalf”. This
will be a fact-specific inquiry by the court.
In Upjohn, the U.S. Supreme Court recognized
that such agents or employees are not limited to the
employer’s “control group” (i.e., those employees
who are in a position to control or participate in
a decision taken by the organization based upon
advice provided by the organization’s lawyer).
Rather, the inquiry to be made is “whether the
purpose of the privilege is advanced or retarded
by applying it to particular communications”
between the lawyer and the employee. See,
Trustees of Electrical Workers Local No. 26
Pension Trust Fund Advisors, Inc., 266 F.R.D. 1, 7
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High v. Pennsy Supply: A Post-Tincher Ruling
Provides Hope for the Defense in Jury Instructions
On January 13, 2017, the Pennsylvania
Superior Court reversed a grant of summary
judgment for the defendant supplier in a products
liability action in High v. Pennsy Supply, 2017 WL
127834. As such, the case was a victory for the
High plaintiffs, but defendants and their insurers
are considering the opinion a victory as well due to
the impact the same could have on proposed jury
instructions. The ruling, issued by Superior Court
Senior Judge Correale Stevens in a split threejudge panel said questions about whether the
product was defective should have been allowed
to reach the jury.
The underlying lawsuit arose from injuries
both plaintiffs, brothers, sustained in an incident
that occurred in November 2012. One of the High
brothers had ordered what he believed would be
flowable-fill concrete to create a floor in a three
foot high crawl space in the basement of his
residence. Upon use, it was determined it was
regular concrete, not flowable-fill, and difficulty
leveling it was experienced. The brothers tried
to level the concrete with their arms and various
tools, and ultimately sustained second and third
degree chemical burns from the product. Each
brother filed suit for personal injuries in the Court
of Common Pleas of Dauphin County on products
liability theories. Defendant Pennsy filed a Motion
for Summary Judgment claiming that the brothers
could not prove that the concrete was in a defective
condition and unreasonably dangerous to the
intended user. The trial court entered an Order
granting summary judgment to defendant after
concluding that the brothers could not prove that
the wet concrete was in a dangerous condition
unreasonably dangerous to consumers.
Plaintiffs argued, and the high court agreed,
that the trial court’s grant of summary judgment
conflicted with the landmark decision of Tincher
v. Omega Flex from the Pennsylvania Supreme
Court in 2014. Tincher significantly changed
products liability law in Pennsylvania by doing
away with the distinct divide between strict liability
and negligence claims that had been articulated
in Azzarello v. Black Brothers Co., 480 Pa. 547,
391 A.2d 1020 (1978). The Tincher court set forth

two alternative standards to prove that a product
is in “defective condition” in the context of a design
defect claim:
The consumer expectations standard (whether
the danger of the product is “unknowable
and unacceptable to the average or ordinary
consumer”) and the risk—utility standard (whether
“a reasonable person would conclude that the
probability of seriousness of harm caused by the
product outweighs the burden of costs of taking
precautions). Tincher at 309, 104 A.2d at 384.
Azzarello had been considered to provide
guidance on what specific questions juries should
be allowed to consider. With Tincher overruling
Azzarello, what questions a jury can be asked
has become a major dispute between the plaintiff
and defense bars. The gravamen of this dispute is
whether jurors can be asked if a specific product is
“unreasonably dangerous”.
Justice Correale wrote that “the Tincher court
concluded that the question of whether a product
is in a defective condition unreasonably dangerous
to the consumer is a question of fact that should
generally be reserved for the fact finder, whether it
be the trial court or the jury”. High supra, page 6.
It is this language that is construed to provide
the defendants and their insurers some help in
the argument over specific jury instructions in
future cases. Notably, when the sub-committee of
the Pennsylvania Supreme Court Committee for
Proposed Standard Jury Instructions revised the
suggested jury instructions after the Tincher ruling,
those instructions did not include the contested
phrase “unreasonably dangerous”. The revised
jury instructions focus on whether the danger was
unknowable and whether it was an unacceptable
danger.
The plaintiff’s bar will undoubtedly continue to
argue that the “unreasonably dangerous” question
is a legal concept that can only be considered by
judges. Regardless, it is clear that the language
in High gives defendants the opportunity to argue
that the jury should be able to answer the question
of whether a product is “unreasonably dangerous”.
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New Entry Level Driver Requirements for CDL Drivers
On March 21, 2017, a new rule requiring
entry level commercial vehicle drivers to have
minimum training as a pre-requisite to obtaining
a Commercial Driver’s License (CDL) went into
effect. The compliance date for this new rule is
February 7, 2020. The rule applies to the following
individuals:

(FMCSA) trainer provider registry. The training
requires both a classroom and behind the wheel
component on basic operation of a commercial
vehicle,
including
pre-trip
and
post-trip
inspections, hours of service, distracted driving,
emergency situations, road side inspections, and
post-crash procedures. There is no minimum
hour requirement for either component. Rather,
1. All first time Class A and Class B CDL successful completion of the classroom component
applicants;
requires a driver to complete a written assessment
2. Those seeking an upgrade in their CDL test with a minimum score of 80%. Successful
classification;
completion of the behind the wheel component is
3. Those seeking a hazardous materials (H) performance based and subject to the instructor’s
endorsement; or,
discretion based upon the driver’s proficiency. A
4. Those seeking endorsements for hazard driver is permitted to receive the required training
materials (H), school bus (S) or passenger in any state of his or her choosing.
(P) for the first time.
This new rule is important from a claims
management perspective as, inevitably, there will
Veterans, fire fighters, and farmers who be an inquiry from a potential claimant’s counsel as
are currently exempt for compliance with CDL to compliance with these requirements, as failure
requirements will remain exempt under this new to comply with the same may potentially expose a
rule.
company to a negligent hiring claim.
Pursuant to the new entry level rule, all of the
drivers listed above must comply with mandatory
training provided by an approved instructor listed
in the Federal Motor Carry Safety Association
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What’s In A Name? Workers Compensation
Carrier’s Subrogation Right Revisited
In the Domtar Paper case, the Supreme Court
of Pennsylvania rejected an effort by a workers’
compensation carrier to assert its own cause of
action to recover its subrogation lien. See Walsh,
Barnes, Collis & Zumpella Newsletter, September,
2015. The carrier paid workers’ compensation
benefits to an employee who was injured when
he slipped and fell while in the course of his
employment. The carrier then sued Domtar
Paper, the premises owner, seeking to recover
the amount of the benefits paid to the employee.
The suit was dismissed, and the Supreme Court
affirmed, holding that a workers’ compensation
carrier does not have an independent cause
of action for contribution or indemnity from the
negligent third party.
In 2017, the Superior Court of Pennsylvania
confirmed that carriers are not without a remedy
when a claimant receives workers’ compensation
benefits but does not file a third party suit. In The
Hartford Insurance Group, on behalf of Chunli Chen
v. Kamara, et al., 155 A.3d 1108(Pa. Super. 2017),
the insurance carrier was allowed to proceed with
a claim nearly identical to that in Domtar. Ms.
Chen was injured when she was struck by a car
in a Thrifty Car Rental parking lot. The car was
owned by Thrifty and operated by Mr. Kamara.
The Hartford paid workers’ compensation benefits

to Ms. Chen because she was in the course of her
employment when she was struck. For reasons not
explained, Ms. Chen did not file her own lawsuit.
The Hartford, however, did file suit.
The Hartford argued its case differed from
Domtar, and the Superior Court agreed. In

…the Supreme Court affirmed, holding
that a workers’ compensation carrier
does not have an independent
cause of action for contribution
or indemnity from the negligent
third party.…
Domtar, the suit was captioned as Liberty Mutual
“as subrogee of” the injured claimant. In Chen,
the suit was captioned as The Hartford “on behalf
of” the injured claimant. The Superior Court held
the case did not constitute an independent cause
of action by the workers’ compensation carrier.
The Hartford’s complaint sought all damages
to which Ms. Chen might be entitled, and not
just the amount of the workers’ compensation
benefits. The Superior Court also ruled that the
verification to the Complaint, which was signed by
a representative of The Hartford, was sufficient,
as it was based on her knowledge, information,
and belief. Accordingly, the suit was not subject to
preliminary dismissal.
As a practical matter, it is difficult to successfully
pursue a personal injury lawsuit if the injured party
is not both available and cooperative. However, if
a workers’ compensation carrier pays benefits to
a claimant who has a viable claim against a third
party, and the claimant does not file suit, the carrier
can file “on behalf of” the claimant and protect the
potential for recovery of both the claimant and the
carrier. Consideration of this option is particularly
recommended in cases involving severe injury
and/or potential products liability recovery.
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Announcements/Results

Announcements
n Paul J Walsh III and Gina M Zumpella have been named 2017 Pennsylvania Superlawyers, a

list comprised of the Top 5 Percent of Attorneys in Pennsylvania.

Results
n In March 2017, Gina Zumpella successfully

n In April 2017, Susan Kostkas obtained a

tendered the defense of the distributor of an
alleged defective product to the manufacturer of
the product. The Plaintiff in the case was badly
burned and the distributor made no modifications
to the product while in its care, custody and control.
Ms. Zumpella recouped all defense costs and
expenses incurred from the initial date of tender.

defense verdict in a magistrate case arising out
of professional negligence matter against a dentist
for alleged negligent restoration for bridgework.
n In March 2017, Paul Walsh and Jeff Kubay
obtained a dismissal in a negligence case arising
out of a trip and fall in the parking lot at a medical
facility in Mercer County, Pennsylvania. Plaintiff
commenced suit against the landlord/owner of the
property and its tenant. Following limited discovery,
it was demonstrated that the owner was an out-ofpossession landlord who retained no control over
the property which would serve as the basis for
liability against the owner.

n Adam Barnes recently obtained summary
judgment on behalf of the parent company of a
paving contractor and a local municipality in a
matter filed in Parkersburg, Wood County, West
Virginia. The case arose out of a paving project
being performed in a residential neighborhood.
The owners of a residence alleged the paving
operations resulted in damage to their residence.
The trial court dismissed with prejudice the
claims against the parent company and the local
municipality due to the lack of any evidence to
demonstrate either party breached any duty owed
to plaintiffs.
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Top Ten Stanley Cup Playoff Series
2010 Stanley Cup Finals: Blackhawks 4, Flyers
2. It took 6 games, but the Stanley Cup returned to
Chicago after 49 years. After Patrick Kane took a
shot from the near circle he started celebrating as
he was the only person who knew he had scored in
overtime, securing the Cup for Chicago.
1987 Patrick Division Semifinals: Islanders 4,
Capitals 3. The Islanders went down 3-1 in the
series, but managed to claw their way back to force a
Game 7. In a battle lasting 4 overtimes, the Islanders
managed to defeat the Capitals after the clock had
turned over to Easter Sunday.
1994 Stanley Cup Finals: Rangers 4, Canucks 3.
The Rangers almost let a 3-1 series lead slip away
as the Canucks managed to claw their way back to
force a Game 7 in New York. Mark Messier carried
the team throughout the playoffs, and scored the
Stanley Cup winning goal to push the Rangers to
their first Stanley Cup in 54 years.

1993 Campbell Conference Finals: Kings 4,
Leafs 3. After the Kings and Leafs exchanged
overtime wins in Game 5 and Game 6, Game 7 had
Wayne Gretzky take the Kings on his back, notching
4 points, including a hat trick, to send the Kings to
their first ever Stanley Cup finals.
1992 Patrick Division Final: Penguins 4, Rangers
2. Defending the Stanley Cup title, and overcoming a
3-1 series deficit against the Capitals, the Penguins
went into Game 3 tied with the Rangers despite a
slash from Adam Graves on Mario Lemieux taking
him out of the series. They dropped Game 3, but
on the backs of Jaromir Jagr and Ron Francis, the
Penguins defeated the Rangers in 6 games on their
way to the second consecutive Stanley Cup.

2004 Stanley Cup Finals: Lightning 4, Flames 3.
Featuring a headline fight of Vincent Lecavalier and
Jarome Igninla, the first Canadian team to make it
to the Final for the past 10 years, and a devastating
late goal by Martin St. Louis to force a Game 7, this
series had it all. Ruslan Fedetenko put the knife in
Canada’s dreams of a Cup return by scoring the
game winning goal.

2013 Stanley Cup Finals: Blackhawks 4, Bruins
2. The Blackhawks managed to vanquish the Bruins
in 6 games. The lack of a Game 7 was unfortunate
as 5 of the 6 games went to overtime. In the final
game, Dave Bolland stunned the Bruins at home,
scoring 17 seconds after the game tying goal to win
the Cup for Chicago.

2001 Stanley Cup Finals: Avalanche 4, Devils 3.
In 7 games Patrick Roy and Martin Brodeur, 2 of the
greatest goaltenders in the history of the NHL, went
head to head with Patrick Roy coming out on top.
He only allowed 1 goal over the final 6 periods of the
series, allowing Ray Bourque to seize the Cup which
he had failed to raise for 22 years.

1979 Eastern Conference Finals: Canadiens 4,
Bruins 3. After defeating the Bruins in the Stanley
Cup Finals the previous 2 years, the teams sparred
to a game 7. The Bruins went up 4-3 and held the
lead late into the 3rd period until the ref made the (in)
famous call of too many men on the ice to have Guy
Lafleur score the tying goal. The Habs completed
the comeback in overtime, going on to win their 4th
straight Stanley Cup.

2009 Stanley Cup Finals: Penguins 4, Red Wings
3. After falling the prior year in the Finals to a stacked
Red Wings team, Sidney Crosby and company went
down 3-2 after 5 games. After winning Game 6 at
home, the Penguins, on the strength of the unlikely
hero Max Talbot, managed to score 2 goals before
Marc Andre Fleury made one of the most incredible
saves of his career in the last second of the game
against Hall of Famer Nicklas Lidstrom, one of the
greatest defensemen ever to play the game.
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