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Pennsylvania law recognizes 
a UM/UIM claim is a hybrid of a 
first party claim and a third party 
claim, which has an adversarial 
component to it.  See, Condio v. Erie 
Ins. Exchange, 899 A.2d 1136 (Pa. 
Super. 2006).  The insurer remains 
under an obligation to conduct its 
investigation and adjustment of the 
claim in good faith; however, the 
insurer is not required to sacrifice 
its own interests by blindly paying 
each and every claim to avoid a bad 
faith lawsuit.  Id., at 1145.

An insurer is deemed to 
have engaged in bad faith if it did 
not have a reasonable basis for 
denying benefits under a policy 
and the insurer knew or recklessly 
disregarded its lack of a reasonable 
basis in denying the claim.  Terletsky 

A Road Map For Investigation  
and Discovery of UM/UIM Claims

v. Prudential Property & Casualty 
Ins. Co., 649 A.2d 680, 688 (Pa. 
Super. 1999).  Bad faith does not 
involve mere negligence or bad 
judgment, but rather a frivolous or 
unfounded refusal to pay benefits 
done with a dishonest purpose, 
motivated by self-interest or ill-
will.  Id.  The claimant must prove 
bad faith by clear and convincing 
evidence.  Brown v. Progressive 
Ins. Co., 860 A.2d 493 (Pa. Super. 
2004).

The insurer has the right to 
investigate the merits of the UM/UIM 
claim.  For the majority of claims, the 
investigation will focus on the value 
of the claim (however, if liability of 
the alleged tortfeasor is in doubt 
this should be investigated as well).  
At a minimum, the investigation 
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should include obtaining the following information and 
documents for evaluating the coverage available for 
the claim and the value of the claim:

1. ensure selection of limited tort status/rejection  
 of coverage/request for reduced limits/rejection  
 of stacking complies with the requirements of  
 the Motor Vehicle Financial Responsibility  
 Law, 75 Pa.C.S.A. §§ 1705, 1731-1738, secure  
 the signed copies of these forms, and determine  
 if there are any other policies affording coverage  
 for the accident / priority of coverage;

2. copy of any complaint filed against the tortfeasor;
3. proof of the tortfeasor’s liability limits and any  

 offer/settlement, and copy of release;
4. complete copy of the police report, including  

 photographs and accident reconstruction;
5. photographs of the accident scene, vehicles  

 involved, and claimant’s injuries and scarring;
6. statements and/or depositions previously  

 provided by claimant;
7. all medical records, bills and reports for all post- 

 accident treatment;
8. prior medical records for all treatment to areas  

 of the body allegedly injured in the accident and/ 
 or independent causes of disability (e.g.,  
 family doctor, hospital, orthopedic, physical  
 therapy, chiropractor);

9. copies of all pre- and post-accident diagnostic  
 studies (e.g., x-rays, MRI scans, CT scans) of  
 the areas of the body in question;

10. documents to substantiate wage loss claim  
 (e.g., employment/personnel records, pay stubs/  
 W-2 statements, tax returns); and,

11. ISO claim search of claimant’s prior claim  
 history (e.g., insurance claims, lawsuits, and  
 workers’ compensation claims).

Consider the need for retaining a medical expert 
to review the medical history and conducting an 
independent medical examination.  Note, all relevant 
past medical records should be obtained first.  For 
wage loss and impaired earnings claims, consider 
the need for retaining an economist and and/or a 
rehabilitation specialist to assess the veracity of the 
claimant’s alleged limitations and reduction in earning 
capacity.

A Statement Under Oath (SUO) is advisable.  
Like a discovery deposition, you are likely only going 
to have one opportunity to conduct the SUO and, 
therefore, you should obtain as much information and 
documentation as possible prior to take the SUO.  Time 
the examination so as to afford the greatest opportunity 
to use the statement to learn information you are unable 
to obtain from documents.

Throughout the process, be mindful of regulatory 
requirements for communicating with the claimant and 
reporting on the status of your investigation (e.g., Unfair 
Insurance Practices Act, 40 P.S. §1171.1, et seq., 
Unfair Claims Settlement Practices regulations, 
146 Pa. Code 146.1, et seq.).  The claimant should 
be advised in writing of the information and documents 
needed for evaluation of the claim.  If the investigation 
is being delayed by the claimant’s failure to provide 
requested information and documents, follow up in 
writing for the outstanding information and records and 
advise the claimant the failure to respond is delaying 
the investigation and resolution of the claim.

Once you have completed your investigation, if 
warranted, extend a reasonable offer of settlement 
to the claimant.  Be prepared to explain the basis for 
reaching this conclusion.  If presented with evidence 
discrediting your valuation, reconsider your position 
and respond to the claimant accordingly.  Condio.
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5—Were any medical depositions or hearings 
held as part of the workers’ compensation 
proceedings?  Are there any decisions from a workers’ 
compensation judge? Prior sworn testimony related to 
the claimed injuries will be useful, and a decision of a 
workers’ compensation judge will contain information 
of interest;

6—Does the claimed lien include an amount 
paid in exchange for a Compromise and Release 
Agreement?   If the employer and injured worker/plaintiff 
entered into a Compromise and Release Agreement, 
you must obtain a copy of the Agreement and the 
written decision of the workers’ compensation judge 
approving the Agreement. If the claimed lien includes 
the amount paid to settle the workers’ compensation 
claim, consider challenging the portion paid to settle. In 
the personal injury arena, a jury is entitled to determine 
the value of claimed losses. The jury is not bound by 
the settlement evaluation of the workers’ compensation 
adjuster. We have also challenged the settlement 
portion of workers’ compensation claims on the basis 
that such payments are not legally required and are 
therefore not a proper component of the lien.

The employer/carrier is entitled to subrogation for 
its lien, but you should not use the lien amount as a 
starting point for valuing a personal injury claim. Instead, 
obtain the claims file to gain a better understanding of 
the damages alleged so that you can properly value 
the personal injury claim.

When a plaintiff is injured while in the scope of 
employment, he is usually entitled to receive workers’ 
compensation benefits. If the plaintiff’s injuries were 
caused by a person or entity other than his employer 
or a co-worker, the plaintiff also has the right to file a 
personal injury claim. The employer then has a right 
to reimbursement of its subrogation lien from any 
recovery achieved in the personal injury claim.

If you are adjusting the personal injury claim, 
request the entire workers’ compensation claim file.  
The workers’ compensation carrier or third party 
administrator will be glad to provide a subrogation lien 
letter, but you will want to review much more from the 
workers’ compensation claim file. 

Review the workers’ compensation claim file with 
a critical eye and think about the following questions:

1—Is the amount of the claimed lien supported 
by the file materials? Only benefits paid as required by 
law under the Workers’ Compensation Act are properly 
part of the subrogation lien. Expenses to manage the 
claim are not recoverable;

 
2—What specific injury or injuries were 

accepted by the employer/carrier? The personal 
injury case will include a claim for pain and suffering, 
of course, but investigate whether the plaintiff’s 
personal injury claim alleges injuries not referenced in 
the workers’ compensation file. It’s also possible the 
employer accepted no injury at all, which is information 
you need to know;

3—What were the plaintiff’s pre-injury wages, 
as reflected on the Statement of Wages form? 
The Statement of Wages form will report an earnings 
history that can be of use to you in adjusting the 
personal injury claim. However, you should not rely 
on the calculated Average Weekly Wage or Weekly 
Compensation Rate to evaluate a wage loss claim for 
purposes of the personal injury action. The workers’ 
compensation calculation allows for artificial inflation 
(and sometimes deflation) of weekly earnings, and the 
standard for establishing causally related wage loss is 
not the same in the personal injury action;

4—Was an Independent Medical Evaluation 
performed in the workers’ compensation action?  
The IME is routinely used in workers’ compensation 
proceedings, and such exams are generally allowed 
every 6 months;  

Handling a Workers’ Compensation Lien in Personal Injury Claims

If you are adjusting the personal injury 
claim, request the entire workers’ 

compensation claim file.
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Pennsylvania Courts have been tasked with 
deciding whether distracted driving amounts to 
mere negligence or a more heighted standard of 
recklessness so as to warrant punitive damages.  
Pennsylvania’s anti-texting law, effective in March 
2012, prohibits any driver from using an Interactive 
Wireless Communication Device (IWCD) to send, 
read or write a text-based communication while his or 
her vehicle is in motion. A text based communication 
is defined as more than just a basic text message.  It 
also includes instant messaging, email or other written 
communication composed or received on a devices 
such as a wireless phone, personal digital assistant, 
smart phone, portable or mobile computer or similar 
devices If a person is convicted of violating the IWCD, 
a $50.00 fine is imposed.  See 75 Pa CSA §3316

With regard to Commercial vehicles, the laws are 
even more stringent as codified in the Federal Motor 
Carrier Safety Regulations. 49 C.F.R. §392.80 and 
49 C.F.R. §392.82 prohibits drivers of commercial 
vehicles from both using a hand held mobile telephone 
and/or texting while driving. Further, motor carriers 
are prohibited from allowing or requiring its drivers to 
use a hand held mobile telephone or engage in texting 
while driving. However, 49 C.F.R. §390.5 specifically 
excludes inputting information into a GPS and pressing 
a button to initiate/terminate a voice communication 
from the definition of texting.

While cell phone use and punitive damages have 
not yet been addressed by an appellate court in 
Pennsylvania the issue has been adjudicated several 
times by various Common Pleas Courts, with a split 
amongst the same. Courts in Pennsylvania have 
refused to dismiss punitive damages allegations in the 
following cases involving cell phones:

1. Deringer v. Li, (CCP Allegheny County, 2010) 
- Judge McCarthy overruled Preliminary Objections 
regarding punitive damages where it was alleged 
Defendant was looking out his side window and using 
his phone;

2. Kondash v. Latimer, (CCP Lackawanna 
County, 2012) - Judge Thomson overruled Preliminary 
Objections where Plaintiff alleged Defendant was 
talking, texting, or otherwise using his cell phone and 
caused an accident; and,

3. Gugliotti v. O’Rourke, (CCP Luzerne County, 
2014) - Judge Burke overruled Preliminary Objections 
where Plaintiff alleged Defendant was utilizing and was 
trying to answer two (2) cell phones at the same time 
and was completely distracted.   

Distracted Driving – The Potential For Punitive Damages
Conversely, other Courts have not permitted 

punitive damages in the following cases:

1. Leonard v. Schlabach, (CCP Crawford 
County, 2002) - Judge Vardaro sustained Preliminary 
Objections, stating driving too fast and using a cell 
phone at night were not enough for punitive damages;

2. Gunsallus v. Smith, (CCP Centre County, 
2015) - Judge Kistler sustained Preliminary Objections, 
opining that speeding on an unfamiliar road and driving 
with non-dominant hand while talking on a cell phone 
were not sufficient for punitive damages particularly 
when talking on a cell phone when driving is permitted 
under Pennsylvania law;

3. Linehan v. Jaludi, (CCP Pike County, 2010) 
- Judge Chelak sustained Preliminary Objections, 
ruling that punitive damages were not warranted as 
the Plaintiff did not show how the cell phone affected 
the driving and that the Defendant drove in an erratic 
manner because of the distracted driving.

Additionally, the issue of using a GPS while driving 
has also been addressed.  In Rockwell v. Knott, (CCP 
Lackawanna County, 2013), Judge Nealon opined 
that generally using a GPS was not enough to warrant 
punitive damages.  There were, however, important 
factors to be considered such as the position of the 
GPS, the extent of the distraction, and the distance 
travelled during the period of distraction.  Thus, it is 
possible that in another factually distinctive case, using 
a GPS could rise to the level of a permitting a punitive 
damages claim. 

In addition to punitive damages, another recent case 
in Pennsylvania had suggested that it may be possible 
to impose liability on the sender of a text message.  This 
case involved a woman who was allegedly distracted 
by an incoming text message while driving and as a 
result, collided with and killed a motorcycle driver.  In 
Gallatin v. Gargiulo, (CCP Lawrence County, 2016), 
Judge Hodge allowed the suit to continue against both 
the woman driver who was reading a text and the man 
with whom she was texting.  The Court acknowledged 
that bringing suit against the sender of the text is an 
issue of first impression and stated that “the sender of 
a text message can potentially be liable if an accident 
is caused by texting, but only if the sender knew or had 
special reason to know that the recipient would view 
the text while driving and thus be distracted.” Id. The 
court noted that if an actor knew or should have known 
that the recipient of their messages was driving, and 
would likely be distracted by a text message, they may 
be liable for recklessly endangering another person.



5

The recent abundance in distracted driving cases 
has naturally impacted discovery.  Whereas cell phone 
records used to be difficult to obtain, they are now more 
readily discoverable to use as evidence of distracted 
driving.  If a driver claims that they were not using 
their cellphone, the plaintiff can use cellphone records 
to attack credibility. Some law enforcement agencies 
have developed the “11-tap test” to determine whether 
a driver was using his or her phone for texting, rather 
than for dialing.  Id.  This test is based on the reasoning 
that if a driver taps his phone at least eleven times, 
he or she is likely texting, rather than dialing a 10-digit 
number.  

Distracted Driving – The Potential For Punitive Damages (Continued)

Almost uniformly, the Pennsylvania Superior 
Court declined to enforce nursing home arbitration 
agreements in 2015. This is a continuing trend, which 
shows minimal signs of letting up. The following 
highlights key points from the 2015 decisions.

Applying Pisano. The Court expanded upon its 
decision in Pisano v. Extendicare Homes, Inc., 77 A.3d 
651 (Pa.Super. 2013), appeal denied, 86 A.3d 651 (Pa. 
2014), cert. denied, 134 S.Ct. 2890 (2014).  Pisano 
determined a wrongful death action is a separate action 
belonging to the beneficiaries.  It is not derivative of 
the decedent’s rights.  Thus, an arbitration agreement 
signed by the decedent or his authorized representative 
is not binding upon the estate’s beneficiaries.  Lipshutz 
v. St. Monica Manor, 2015 WL 7573031 (Pa.Super. 
2015), a non-precedential decision, required the 
wrongful death claims to remain in court and remanded 
only the survival claims to binding arbitration, 
pursuant to an arbitration agreement signed by Ms. 
Lipshutz, a beneficiary and power of attorney.  The 
agreement identified Ms. Lipshutz as the decedent’s 
representative or responsible person, as opposed to 
power of attorney, of which there was not dispute that 
she was. In doing so, the Court denied that Pisano was 
on a collision course with the Federal Arbitration Act 
(“FAA”), 9 U.S.C. §§ 1-16, which “reflect[s] a liberal 
policy of favoring arbitration.” 

In a matter of first impression, the Superior Court in 
Taylor v. Extendicare Health Care Facilities, Inc., 113 
A.3d 317 (Pa.Super. 2015), allocator granted, 122 A.3d 
1036 (Pa. 2015) applied Pisano and thereafter rejected 
the idea that wrongful death claims must be bifurcated 
to permit arbitration of survival claims. All claims were 
to be litigated together.  The Court agreed with the 
plaintiffs that Pennsylvania Rule of Civil Procedure 
213 and the wrongful death statute, 42 Pa.C.S.A. 

Recent Holdings on Nursing Home Arbitration Agreements
§ 8301(a), provide for consolidation of the actions. 
The Court rejected any argument that consolidating 
the actions was contrary to the FAA and applicable 
case law, stating it was promoting at least one of the 
objectives of arbitration: “streamlined proceedings and 
expeditious results.”  Taylor, 113 A.3d at 328, quoting, 
AT&T Mobility LLC v. Concepcion, 131 S.Ct. 1740, 
1742 (2011). Two months later, in the non-precedential 
decision of Cosgrove v, Manorcare of Lancaster PA, 
LLC, the Superior Court applied Taylor to affirm a trial 
court’s decision. Interestingly, the Superior Court panel 
agreed with the facility that Taylor was wrongly decided 
but conceded it controls, noting “[i]t is beyond the power 
of a Superior Court panel to overrule a prior decision 
of the Superior Court.” Tuomo v. Extendicare, Inc., 119 
A.3d 1030 (Pa.Super. 2015), decided the same day as 
Cosgrove, is another decision rejecting bifurcation of 
wrongful death and survival actions to accommodate 
arbitration of the survival actions.  

Take Away: Ensure the arbitration agreement 
properly identifies the relationship of signatories 
to the resident. Also, pending the outcome of the 
Supreme Court’s review of Taylor, enforcing an 
arbitration agreement not signed by a beneficiary(-
ies) will likely result in bifurcation of wrongful 
death claims and survival clams.  

Identifying Defects.  The Superior Court declined 
to enforce arbitration agreements due to perceived 
defects in the agreements or how they were signed.  In 
Washburn v. Northern Health Facilities, Inc., 121 A.3d 
1008 (Pa.Super. 2015) the Court declined to enforce 
an arbitration agreement where it found no evidence 
that the decedent authorized his wife to sign. Yet, the 
Court acknowledged Mrs. Washburn had signed joint 
tax returns and healthcare forms on behalf of her 
husband.  Also, she believed her husband would have 

In conclusion, distracted driving and punitive 
damages will be decided on a case by case basis in 
Pennsylvania, as no clear trend has been determined.  
A distinguishing factor will be whether or not the 
Defendant was texting (which as noted above is now 
prohibited in Pennsylvania) or talking.  As technology 
continues to evolve, look for more discussion and 
litigation over other electronic devices such as GPS.  
Based on all of the above, it is important to be on the 
front end of retrieving cell phone and GPS records to 
properly investigate allegations of distracted driving 
and prepare to defend against the same.   
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given her authority to sign the forms.  In arriving at its 
decision, the Court focused upon the finding that Mrs. 
Washburn informed the facility that she did not have 
power of attorney or guardianship.  Therefore, the 
facility had no basis to infer that she was authorized to 
sign the agreement.  

Even where the plaintiff asserted he was a decedent’s 
power of attorney the Superior Court determined the 
plaintiff lacked the authority to enter into the arbitration 
agreement he had signed.  See Wisler v. Manor Care 
of Lancaster PA, LLC, 124 A.3d 317 (Pa.Super. 2015).  
The plaintiff was unable to produce the document 
granting him power of attorney.  As such, the Court 
reasoned that the facility failed to ascertain the nature 
and extent of the power of attorney and declined to 
enforce the arbitration agreement.  A similar result was 
reached in Hendricks v. Manor Care of West Reading 
PA, LLC, 2015 WL 5970730 (Pa.Super. 2015), a non-
precedential decision.  In Hendricks, while the plaintiff 
thought she was authorized and had the legal ability to 
sign the arbitration agreement, the Court declined to 
enforce it because the facility knew she did not have 
power of attorney.

Finally, the Supreme Court affirmed the Superior 
Court’s decision not to enforce an arbitration agreement 
in Wert V. Manorcare of Carlisle PA, LLC, 124 A.3d 1248 
(Pa. 2015), agreeing that the National Arbitration Forum 
(“NAF”) provision was “integral and non-severable.”  
The NAF was no longer accepting arbitration cases.  
The appellate courts discounted plaintiff’s deposition 
testimony that the NAF provision had no bearing upon 
her decision to sign the agreement.  

Take Away:  The focus is on the resident.  In 
enforcing an arbitration agreement, courts look to 
ensure the resident is the one advising, via power 
of attorney documentation or otherwise, as to the 
person(s) authorized to act on her behalf.  Also, 
circumstances beyond the facility’s control, such as 
the unavailability of a specified arbiter forum, may 
render an arbitration agreement unenforceable.

Rare Enforcement.  Yet 2015 closed with the 
Superior Court enforcing an arbitration agreement.  
In MacPherson v. The Magee Memorial Hospital for 
Convalescence, 128 A.3d 1209 (Pa.Super. 2015), the 
Superior Court found the arbitration agreement was 
enforceable and the non-signatory executor was bound 
by it.  Unlike Wert, the Court found the unavailability 
of NAF did not render the agreement unenforceable 
as there was no reference to the exclusivity of NAF 
in the agreement.  Further, the agreement was 
not substantially or procedurally unconscionable.  
Interestingly, the Court set out the entire agreement in 

its opinion and some argue the agreement is a template 
for what will survive an unconscionable challenge.      

Ongoing Challenges.  Thus far, the trend against 
enforcement continues in 2016.  The Superior declined 
to enforce arbitration agreements in Chrsitman v. 
Manor Care of West Reading PA, LLC, 2016 WL 81771 
(Pa.Super. 2016), non-precedential; and Burkett v. St. 
Francis Country House, 133 A.2d 22 (Pa.Super. 2016).  
In both cases, concurring judges note that the decisions 
were controlled by Taylor, which the Supreme Court 
has granted allocator to review.

Appellate court action is not the only attack on 
arbitration agreements that facilities face.  On July 16, 
2015, the Centers for Medicare & Medicaid Services 
(“CMS”) proposed regulations limiting the use of 
arbitration agreements.  Additionally, CMS invited 
comments as to whether the agreements should be 
prohibited.  The comment period closed September 14, 
2015.  CMS has three years from the publication of the 
proposed rule to release the final rule.  Finally, on May 
5, 2016 a federal watchdog agency, the Consumer 
Financial Protection Bureau (“CFPB”), proposed a 
rule which would restrict the use of arbitration clauses 
in consumer financial contracts.  Many consumer 
advocate organizations support the proposed rule 
as a step in ending “forced arbitration” in consumer 
contracts, including nursing home agreements.  See 
“Fine print finagle, Away with ‘mandatory arbitration’ in 
contracts.” Pittsburgh Post-Gazette, 18 May 2016: A-8. 
Print.   

Take Away:  With the Supreme Court’s review 
of Taylor’s bifurcation requirement and proposed 
rules of CMS and CFPB, the long term viability 
of arbitration agreements is unknown.  However, 
facilities may want to revisit the language of 
the agreements and how they are presented to 
residents and their representatives as the case law 
and rules develop.                            

         

Recent Holdings on Nursing Home Arbitration Agreements (Continued)
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n In March 2016, Paul Walsh obtained a dismissal 
of a wrongful death case in Ohio County, West Virginia 
arising out a shooting incident. The Decedent was in 
the commission of an armed robbery of a pharmacy 
and pointed the gun at the pharmacy technicians and 
owner threatening to shoot them. In self-defense, 
the pharmacy owner shot and killed the Decedent. 
Attorney Walsh successfully argued that the pharmacy 
owner was justified in his shooting of the Decedent and 
that the civil case filed by Decedent’s sister should be 
dismissed with prejudice.

n In March 2016, Adam Barnes moved for 
summary judgment in a case filed in Monongalia 
County, West Virginia, which resulted in plaintiffs 
voluntarily dismissing the lawsuit against the client.  
The case involved a motor vehicle accident where a 
customer of the client was operating a loaner vehicle 
while the customer’s vehicle was being repaired. 

n  We are pleased to announce Ed Yurcon and Jeff 
Kubay have joined the firm.  Ed commenced his legal 
career as an Assistant District Attorney for Allegheny 
County. He then segued to a private practice where he 
has worked as an insurance defense attorney for thirty-
five years. He has tried approximately 70 cases to verdict 
in both state and federal court in Western Pennsylvania. 
Ed’s practice areas include catastrophic loss litigation, 
product liability cases, construction claims, trucking and 
transportation litigation, gas pipeline incidents, right of 
way disputes, defamation, premises liability, and fidelity 
and surety claims. He is a long time member of the 
Academy of Trial Lawyers of Allegheny County.

Jeff has been in practice for 21 years with a focus 
on construction law, professional liability, and real estate 
litigation matters. He has litigated construction matters 
in state and federal courts, at both the trial and appellate 

levels, defending claims against contractors and 
design professionals, including architects, engineers, 
landscape architects, and surveyors. He has also 
defended numerous professional liability claims against 
real estate agents, brokers, appraisers, and inspectors, 
including failure to disclosure, misrepresentation, and 
residential construction defect cases.

n  Paul Walsh and Gina Zumpella have been 
named 2016 Pennsylvania Superlawyers, a list 
comprised of the Top 5 Percent of Attorneys in 
Pennsylvania.  

n Pamela Collis recently spoke at a CLE entitled 
“Voir Dire and Jury Selection.”   She spoke on the topic 
of strategizing questions for Voir Dire and effectively 
addressing the Jury during the case.

Plaintiffs averred claims of respondeat superior and 
negligent entrustment; however, the claims were not 
supported by the evidence developed in discovery.

n In March 2016, Adam Barnes moved for 
summary judgment in a case filed in Cuyahoga County, 
Ohio, which resulted in the voluntarily dismissal of the 
lawsuit against the client. The case involved a claim for 
benefits under an insurance policy that afforded select 
benefits for independent newspaper carriers following 
an accident involving an uninsured motor vehicle.  
Plaintiff tried to characterize the policy as a policy for 
uninsured motorists benefits. However, the evidence 
demonstrated plaintiff had been paid all the medical 
and wage loss benefits he was entitled to receive. 
Plaintiff recognized the same and voluntarily dismissed 
the case.



Results (continued)

n In April of 2016, Colleen Aracri obtained a 
defense award in a property damage case in the Court 
of Common Pleas of Allegheny County. Plaintiff was 
driving his vehicle through an intersection, when he 
struck an uncovered manhole owned by our client, lost 
control of his vehicle, and struck a parked car. Plaintiff 
filed suit alleging property damage. This matter was 
defended on the basis that our client was immune from 
liability under the Political Subdivision Torts Claim act. 
It was also argued that neither the Street nor Utilities 
exceptions to the act applied, as Plaintiff had no 
evidence that our client had notice that the manhole 
was uncovered prior to the incident as required under 
both exceptions. The three member arbitration panel 
returned an award in favor of the defendant on the 
Plaintiff’s claims.

n In April 2016, Gina Zumpella successfully 
tendered the defense of a landlord to its tenant based 
upon risk transfer language contained in a lease 
agreement. Plaintiff filed a lawsuit alleging a defective 
sidewalk that caused her to trip and fall.  Based upon 
the allegations and terms of the lease, the tenant 
agreed that it was its responsibility not only to maintain 
the sidewalk but also to defend and indemnify Landlord 
for the Plaintiff’s claim.  

n In May 2016, Adam Barnes successfully 
tendered the defense of a road construction contractor 
to a flagging subcontractor in connection with a 
motor vehicle accident, wherein the plaintiff alleged 
the accident was caused in part by the flagger failing 
to properly control the flow of oncoming traffic. He 
recouped all defense costs and expenses incurred 
following the denial of the original tender, which was in 
excess of $63,000.

Top Ten U.S. Opens
10. 2006 U.S. Open at Winged Foot –Taking advantage 
of a nightmarish meltdown by Phil Mickelson, who 
double bogeyed the 18th, Geoff Ogilvy stole his first 
career major win by one stroke with clutch pars on the 
two final holes.

9. 2008 U.S. Open at Torrey Pines – On a bad knee 
and with a stress fracture of his left tibia, Tiger Woods 
limped his way to victory in a Monday playoff.

8. 1971 U.S. Open at Merion – Jack Nicklaus and Lee 
Trevino, the two best players at the time, finished the 
tournament tied. In the playoff, Lee Trevino shot two-
under 68 to win by three shots over Jack Nicklaus. A 
memorable sidenote was Trevino throwing Nicklaus a 
rubber snake placed in his bag by his daughter.

7. 1999 U.S. Open at Pinehurst – In an epic battle 
between Payne Stewart and Phil Michelson, Stewart 
managed to pull ahead using a putting tip given to him 
by his wife.  Tragically Payne Stewart would pass away 
four months later in a plane crash at the age of 42. 
 

6. 2000 U.S. Open at Pebble Beach – Tiger Woods 
cemented his place in golf history as he went on to win 
by fifteen strokes. This was the second of four major 
victories in a row for Tiger Woods that year.

5. 1982 U.S. Open at Pebble Beach – Jack Nicklaus 
and the golf world watched as Tom Watson, in a 
desperate situation on the 17th hole, chipped in and 
managed to save par. He went on to win by two shots.

4. 1950 U.S. Open at Merion – Ben Hogan made a 
triumphant return after a near fatal accident to defeat 
George Fazio and Lloyd Mangrum. Hogan had a little 
help from Lloyd Mangrum’s car gaff. Mangrum picked 
up his ball to blow a bug off of it causing him to incur a 
penalty.

3. 1960 U.S. Open at Cherry Hills – Three legends 
of the game, Ben Hogan, Arnold Palmer and Jack 
Nicklaus played for the title. Seven shots back in the 
final round, Arnold Palmer drove the par 4 first green 
and came roaring back to win by two shots over Jack 
Nicklaus.
 

2. 1973 U.S. Open at Oakmont – Johnny Miller, six 
shots back and behind twelve other golfers, went 
on to play arguably the greatest final round in major 
championship history shooting a 63 to prevail over John 
Schlee, Arnold Palmer, Jack Nicklaus and Lee Trevino.  
This year, Oakmont hosts its 9th U.S. Open June 13-19, 
more U.S. Opens than any course in America.

1. 1913 U.S. Open at The Country Club – Francis 
Ouimet, a 20 year old amateur and caddie from 
The Country Club, shocked the golf world when he 
overcame both Ted Ray and the legendary Harry 
Vardon in an 18 hole playoff. Ouimet’s victory is 
recognized as “The Greatest Game Ever Played”. 
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