We are a full-service Civil Litigation Defense firm serving Western/Central Pennsylvania and West Virginia

January 2017

The Gulf Tower
14th Floor
707 Grant Street
Pittsburgh, PA 15219
Telephone: 412-258-2255
Fax: 412-263-5632

www.walshlegal.net
Walsh, Barnes, Collis & Zumpella, P.C.
represents insurance carriers, their insureds,
and corporations in actions encompassing
the entire civil litigation spectrum. We
provide defense of wrongful death and
personal injury claims in addition to property
losses resulting from:
• Automobile and
		 Tractor Trailer Accidents
• Catastrophic Fire Losses
• Construction Accidents
• Employment Practices Liability
• Executive Liability
• Insurance Coverage
• Premises Liability
• Product Liability
• Professional Liability

IN THIS ISSUE:
Third Circuit Weighs in on Analysis for
Additional Insured Tender Where Tender
is Made to the Claimant’s Employer......... Page 1
Waiver Form in Wrongful Death/Survival
Action Upheld by PA Superior Court ........ Page 2
Status of CMS Regulation
Essentially Banning Arbitration in
Nursing Home Disputes............................. Page 3
New Changes to Medicare/CMS
Reporting for 2017 .................................... Page 4
Highly Autonomous Vehicles and Their
Impact on the Insurance Industry ............. Page 4
How a Claimant’s Post-Injury Activities
Can Affect a Workers’
Compensation Case .................................. Page 5
Results ...................................................... Page 6
Top Ten Super Bowls ................................ Page 7

Third Circuit Weighs in on Analysis for
Additional Insured Tender Where Tender
is Made to the Claimant’s Employer
In Ramara, Inc. v. Westfield Ins.
Co., 814 F.3d 660 (3d Cir. 2016), the
Third Circuit addressed the issue
whether a project owner is entitled
to additional insured status under
a contractor’s CGL policy where
the claimant is an employee of the
subcontractor and the Complaint
does not expressly allege the
subcontractor’s acts or omissions
contributed to the injury.
The facts of the claim are
straightforward. The owner of
a garage hired a contractor to
perform wok at the parking garage,
and the contractor in turn hired a
subcontractor to install concrete
and steel components. As part
of the contract requirements, the
subcontractor obtained a CGL
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policy from Westfield, which
included naming the project owner
an additional insured under the
policy.
During the course of the
project, the claimant was injured.
The claimant proceeded to file
suit against the project owner and
the contractor, but not against the
subcontractor as the subcontractor
was immune from tort liability under
the Workers’ Compensation Act.
The project owner tendered
defense and indemnification to
Westfield as an additional insured
under the subcontractor’s CGL
policy. Westfield denied the tender
on the grounds the Complaint did

(Continued on page 2)

Third Circuit weighs in on Analysis for Additional Insured Tender where Tender is made to
the Claimant’s Employer (Continued)
not allege the claimant’s injuries were caused by the
negligence of the subcontractor. The project owner
sued Westfield for coverage and the District Court held
the project owner was entitled to additional insured
coverage. Westfield appealed.
The Third Circuit affirmed. In reaching its decision,
the Court held that “where the Workers’ Compensation
Act is relevant to a coverage determination, insurers
(and the courts that review their determinations) must
interpret the allegations of an underlying complaint
recognizing that the plaintiff’s attorney in the underlying
action drafted the complaint taking the existence of the
Act into account”.
The Court stated its ruling was not viewed as an
expansion or modification of Pennsylvania’s strict
interpretation of the “four corners” rule. However, the
“four corners” rule “does not permit an insurer to make
its coverage decision with blinders on, disclaiming any
knowledge of coverage-triggering facts”. As such,
“knowledge that an injured employee has a claim under
the Workers’ Compensation Act must be factored
into a determination of whether [the] allegations in
an underlying tort complaint potentially trigger an
obligation on the insurer to provide coverage for a
defendant in the underlying case”.

The Court found allegations in the Complaint that
the subcontractor employed the claimant at the time
of the incident, the subcontractor was a contractor
who worked on the project, the claimant was injured
in the course of his normal duties at the job site, the
project owner “act[ed] by and through its agents,
servants and/or employees” and “fail[ed] to adequately
inspect and monitor the work performed”, and the
project owner negligently hired competent contractors
and subcontractors were sufficient to allow for the
potential of a recovery against the property owner
for “’bodily injury’ … caused, in whole or in part by …
[the subcontractor’s] acts or omissions; or … the acts
or omissions of those acting on [the subcontractor’s]
behalf …”.
This decision has since been followed and applied
in the Western and Eastern Districts of Pennsylvania.
While the Ramara, Inc. decision did not rely upon
any state case law directly on point and is not binding
upon the state courts, the decision is binding upon the
Pennsylvania federal courts. As such, when evaluating
this type of additional insured tender consideration
should be made of the decision and analysis and the
likelihood coverage could be litigated in federal court.

Waiver Form in Wrongful Death/Survival Action
Upheld by Pennsylvania Superior Court
The Superior Court in Valentino v. Philadelphia
Triathlon, LLC, 2016 Pa. Super 248 A.3d (2016)
upheld the lower court’s ruling that the execution of a
liability waiver in a wrongful death action barred the
Plaintiff from continuing with her claim.
The decedent had registered to compete in
the triathlon and electronically executed a liability
waiver form. Tragically, during the first portion of
the triathlon, the decedent died. The wife of the
decedent filed a wrongful death and survival action
against Philadelphia Triathlon LLC claiming it was
responsible for her husband’s death. Shortly after
discovery closed, the trial court granted Philadelphia
Triathlon, LLC summary judgment on the grounds the
decedent’s liability waiver was valid and enforceable.
This decision was appealed.

The Superior Court ruled that there was
no genuine issue of material fact regarding the
decedent’s signing of the waiver and that the waiver
applied to the decedent’s wrongful death claim.
The Court determined that the wrongful death
claim arouse from the same conduct that caused
the Decedent’s death, and thus the liability waiver
extended to the same. The Court also found no
alleged reckless or intentional conduct, as this claim
had been dismissed upon preliminary objection,
which would have defeated the waiver.
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Status of CMS Regulation Essentially Banning Arbitration
in Nursing Home Disputes
Entering 2017, the viability of arbitration
agreements entered into by long-term facilities and
their residents remains uncertain. As anticipated, the
Centers for Medicare and Medicaid Services (CMS)
issued new regulations governing a multitude of topics,
including arbitration agreements, in September 2016.
While CMS had solicited public comments concerning
several aspects of arbitration agreements, the new
regulations went farther than the proposed regulations
by essentially banning such agreements. The regulation
applicable to the agreements provides, in part:

However, within weeks of issuance, several
Mississippi nursing homes, the American Health Care
Association, and the Mississippi Health Care Association
challenged the new regulation by seeking a preliminary
injunction or order restraining CMS from enforcing the
new regulation pending a decision on the merits.

…the Court described the new regulation
as “effectively amount[ing] to a ban
on pre-dispute nursing home
arbitration contracts”…

(n) Binding arbitration agreements.
(1) A facility must not enter into a predispute agreement for binding arbitration with any
resident or resident’s representative nor require that
a resident sign an arbitration agreement as a condition
of admission to the LTC facility.
(2) If, after a dispute between the facility and a
resident arises, and a facility chooses to ask a resident
his or her representative to enter into an agreement for
binding arbitration, the facility must comply with all of
the requirements in this section.
….
42 C.F.R. § 483.70(n)(emphasis added). The
new regulations are being phased in and the binding
arbitration agreement regulation was to be effective
November 28, 2016.

In granting the preliminary injunction, the United
States District Court for the Northern District of
Mississippi, at Civil Action No. 3:16-CV-00233, examined
the four elements necessary to secure a preliminary
injunction and rejected the arguments of CMS. Although
sympathetic to public policy considerations, the Court
disagreed with CMS that the new rule “merely provides
strong financial disincentives” by withholding Medicare
and Medicaid funding from any facility that continues to
employ arbitration agreements. Instead, recognizing the
reality that facilities are dependent upon such funding,
the Court described the new regulation as “effectively
amount[ing] to a ban on pre-dispute nursing home
arbitration contracts” and believed it will be treated as
such when evaluated on the merits, including whether it
improperly conflicts with the Federal Arbitration Act (FAA),
9 U.C.S. §§ 1-16. The FAA sets forth a liberal federal
policy favoring arbitration. The Court also doubted CMS’
authority to issue the regulation absent congressional
authority. Finally, the Court determined that preserving
the status quo, as CMS had declined previously to
oppose nursing home arbitration agreements, was
appropriate in balancing the harm and public interest of
granting the injunction.
CMS has until early January 2017 to pursue an
interlocutory appeal of the District Court’s decision to
grant a preliminary injunction halting the enforcement of
the new regulation. For now, nursing home arbitration
agreements are valid and enforceable, subject to
the requirements of Pennsylvania’s common law of
contracts. However, facilities should keep in mind that
the litigation on the merits of the new CMS regulation
proceeds and ultimately the ban may be reinstated.
The impact of a reinstatement upon any pre-dispute
binding arbitration agreements entered into after the
new regulation’s effective date of November 28, 2016
will have to be evaluated at that time.
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New Changes to Medicare/CMS Reporting for 2017
The Center for Medicare and Medicaid Services
(CMS) issued an alert on December 12, 2016,
outlining upcoming changes for thresholds for
reporting claims. Beginning January 1, 2017, the
mandatory reporting threshold for liability insurance
Total Payment Obligation to the Claimant (TPOC) has
now changed from $1,000.00 to $750.00. This also
includes no-fault insurers and workers’ compensation
entities where there is no ongoing responsibility
for future medicals. Furthermore, reporting of the
amounts below the mandatory threshold of $750.00
will be accepted, but not required.
It is important that all Responsible Reporting
Entities (RREs) remain compliant with these ever
changing guidelines. In a recent decision issued in
the case of Hulona Med Plan, Inc. vs. West Heritage

Insurance Company, 2016 Westlaw 4169120 (11th
Circuit), the 11th Circuit awarded double damages in
favor of a Medicare Advantage Plan against a liability
insurer for settling a personal injury case without
reimbursing the Plan. The Plaintiff represented in
the release that there was no Medicare or other lien
or right to subrogation and agreed to indemnify the
Defendant and the liability insurer against Medicare
or any other lien or right to subrogation. By the time
the Plan decided to file suit, the Plaintiff no longer
had the means to reimburse the Plan and as such,
the Plan filed suit against Western Heritage, the
tortfeasor’s liability insurer. This was the first court
to recognize a private cause of action for a Medicare
Advantage Plan, as opposed to CMS itself.

Highly Autonomous Vehicles and Their Impact
on the Insurance Industry
The insurance industry is facing a new challenge
with the advent of highly autonomous/self-driving
vehicles. While existing law may be adjusted to include
regulations for these new vehicles, the width and
breadth of this new technology is already causing both
federal and state governments to attempt to address
new concerns and issues.
Currently there is a struggle between federal
and state jurisdictions regarding the regulation of
autonomous vehicles. Due to the fast paced and ever
changing nature of technology, both state and federal
governments are struggling to address regulating
these vehicles. Most recently the National Highway
Traffic Safety Administration (NHTSA) has published
a policy paper in an attempt to create a framework
for the regulation of this new technology. This policy
paper addresses multiple issues that have arisen
since arrival of autonomous vehicles, including
privacy, human-machine interaction, system safety,
vehicle safety, and the actual technology itself.
States are also attempting to create new laws to
address autonomous vehicles. Pennsylvania currently
has two bills, House Bill H2203 and Senate Bill S1268,
which attempt to account for similar issues to those
which the NHTSA is dealing with. Most importantly,
these bills, if passed into law, will require proof of

a general liability policy or self-insurance of up to
$5 million on autonomous vehicles. They also require
that the autonomous vehicle be accompanied by a
human and be able to relinquish control to the human
at any point in time. The bills also establish that the
operator of an autonomous vehicle is in fact the driver
of the vehicle, a situation which will create interesting
and possibly unforeseen ramifications should an
autonomous vehicle be involved in an accident.
These new laws and regulations also create a host
of liability issues, new potential parties and potential
causes of action arising from motor vehicle incidents
involving autonomous vehicles. Liability issues will
include whether the vehicle was properly equipped,
whether the vehicle and technology was the cause
of the incident or whether it was human error, just
to name a few. Similarly the potential parties to an
action will increase dramatically to encompass not
only traditional parties to motor vehicle accidents but
also manufacturers, sellers, service providers, and
the developers of the technology. Likewise the rise of
this technology will create causes of action which are
rarely seen in typical motor vehicle accident litigation,
including strict liability, breach of warranty, fraud, unfair/
deceptive trade practices, and privacy breach.
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How a Claimant’s Post-Injury Activities
Can Affect a Workers’ Compensation Case
evidence a claimant’s subjective complaints are
inaccurate, are not as severe as described, or have
improved since the last proceeding.
The claimant also argued the WCJ erred in awarding
0% as a penalty when there was an obvious violation of
the Act. The Commonwealth Court, however, affirmed
this aspect of the decision as well. Of note, the WCJ
referred to the claimant’s activities, particularly the
tattoo, and his lack of meaningful medical treatment
after December of 2009—evidence that supported
the termination petition—to also support the 0%
penalty award.
The Baumann decision identifies three key points
for managing a lingering claim: First, an unfavorable
decision on a termination petition does not signify that
termination will never be granted. Second, although
it is never advisable to violate the Act, be aware that
not every violation of the Act will result in an award
of monetary penalties. Third, the facts of each case
must be carefully evaluated when managing a claim.
Mr. Baumann’s right arm tattoo was mentioned in all of
the decisions issued regarding the second termination
petition, and seems to have colored (forgive the pun) the
other evidence presented. Not every case will involve a
tattoo to the injured area, of course. Nonetheless, most
cases will benefit from an assessment of and curiosity
about how the claimant is filling his or her time while
off work.

Many workers’ compensation claimants have
complaints of pain resulting from work injuries. In
some cases, it is pain alone that prevents a worker
from reaching full recovery or returning to pre-injury
employment.
In Baumann v. Workers’ Compensation Appeal
Board (Kellogg Company) 147 A.3d 1283 (Cmwlth
2016), the Pennsylvania Commonwealth Court
addressed several of the issues that arise in these
types of cases. The claimant suffered a work injury in
2007 to his right shoulder and upper back/neck while
working as a sales representative for the employer. In
2009, the employer filed its first termination petition,
and alleged the claimant had fully recovered from his
work injury. The employer relied on the medical opinion
of Richard Bennett, M.D., a neurologist. A workers’
compensation judge (WCJ) denied the termination
petition in November, 2009. In 2010, the claimant filed
a penalty petition. The claimant alleged the employer
violated the Act and requested an assessment of
penalties. The employer then filed a second termination
petition, based on an updated examination performed
by Dr. Bennett in 2010.
During litigation of the second termination petition,
the employer presented evidence regarding the
claimant’s activities since his injury. These included a
beach vacation with his family, playing guitar in a band
and/or in studio sessions, using his PlayStation 3 to
pass the time, applying to nursing school, and visiting a
friend in Los Angeles and, while there, getting a tattoo
on his right arm. The claimant testified, however, that
he had significant pain to his right shoulder and had to
take painkillers, and his doctor testified the claimant
had difficulty performing many activities and was
drowsy from the medications he took.
The WCJ granted the second termination petition,
and outlined the claimant’s activities as one reason for
rejecting the claimant’s testimony that he had ongoing
pain. The WCJ also granted the claimant’s penalty
petition, after concluding the employer had, in fact,
violated the Act by telling a surgeon it would not pay for
a contemplated surgery to the claimant’s right shoulder.
However, the WCJ awarded 0% in penalties, and thus
this was a pyrrhic victory for the claimant.
The Commonwealth Court affirmed the WCJ’s
decision. First, the Court confirmed that an employer
can file successive termination petitions, so long as
there is some evidence of a change in the claimant’s
condition between the filings.
Some examples:
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Announcements/Results
Results
n In August 2016, Pamela Collis obtained
summary judgment in a negligence case arising out of
a slip and fall at a retail gas station in Westmoreland
County, Pennsylvania. Plaintiff maintained that she
slipped and fell on an unknown liquid while walking in an
aisle of the gas station’s mini-mart. Summary Judgment
was granted after a Sanctions Order was obtained due
to Plaintiff’s failure to respond to discovery.

activities of its subcontractors in a safe manner. Ms.
Zumpella recouped all defense costs and expenses
incurred from the initial date of tender.
n In January 2017, Adam Barnes recovered
defense costs and expenses in excess of $61,000
following the successful litigation of an additional
insured tender on behalf of a construction contractor
made against an electrical subcontractor that negligently
exposed a project laborer to a live electrical wire.

n In October 2016, Gina Zumpella obtained a
dismissal of a workers’ compensation subrogation
case in Allegheny County, Pennsylvania via
preliminary objections. An employee of a third
party company fell when a ladder slipped
out
from underneath him while working on a project
at our client’s facility in connection with a work
related incident. The plaintiff, a workers’ compensation
insurance carrier, sought subrogation for its lien from
our client as well as two other contractors on the project.
Upon preliminary objections, the Court found that,
absent a third party case brought by the employee, the
plaintiff could not independently bring a subrogation
claim in accordance with Liberty Mutual Insurance
Company v. Domtar Paper Co., 113 A.3d 1230 (Pa.
2015). The Court also held that the employee’s attempt
to assign his rights after the statute of limitations was
void as all rights of the employee terminated upon the
running of the two-year statute of limitations.

n In January 2017, Paul Walsh and Jeff Kubay
obtained a dismissal of a wrongful death case in
Allegheny County, Pennsylvania via Motion to Dismiss
in a case designated complex by the Court. The
decedent, an employee of U.S. Steel, sustained fatal
injuries when he fell into a “quench tower” trench
containing 160 degree water that had been used to
cool newly produced coke from the plant’s coke ovens.
The decedent’s estate sued nearly 90 defendants,
including our client, who allegedly worked at the plant
or provided products or materials to the plant. Following
limited discovery, we demonstrated to the Court that,
although our client fabricated piping and duct material
for other contractors who worked at the plant, neither
that work nor the furnished products/materials were
located at the accident site or incorporated into the
cooling trench or related components at issue. Based
upon affidavits of our client’s safety director and project
documentation of our client and other contractors,
we established our client’s “non-involvement” in the
circumstances that may have led to the accident and
the case was dismissed.

n On December 2016, John Polena obtained
summary judgment in a negligence and strict liability
case arising out of an allegedly contaminated
sandwich at a fast food restaurant in Clarion County,
Pennsylvania. Plaintiff maintained that she consumed
a portion of a sandwich from a fast food restaurant
that she later found to have an insect in it. Summary
Judgment was obtained for the packaging supplier who
manufactured and supplied the sandwich wrapper the
sandwich came in based upon a failure by the Plaintiff
to show that the sandwich wrapper had caused the
sandwich to become contaminated by the insect.

n In January 2017, Colleen Aracri obtained
summary judgment in a negligence case arising out
of a trip in fall at a strip mall in Washington County,
Pennsylvania against the landlord and tenant of a strip
mall. Plaintiff maintained that she tripped and fell over
an asphalt ramp that led from the parking lot to the
sidewalk in front of the strip mall due to a ½” difference
where the ramp met the sidewalk. Summary Judgment
was obtained for the tenant on the basis that a tenant
who has leased only a portion of a multi-unit commercial
building is not liable for injuries to third parties due to
defects in a common area sidewalk where a landlord
retains possession.

n In December 2016, Gina Zumpella successfully
tendered the defense of a premises owner to the general
contractor in connection with a construction site fall,
wherein the plaintiff alleged the third party employee’s
fall was caused by the general contractor’s failure to
properly oversee, manage, inspect and supervise the
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Top Ten Super Bowls
10. Super Bowl I – Packers 35, Chiefs 10:
In the inaugural game played on January 15,
1967 at the Los Angeles Memorial Coliseum in
Los Angeles, California, Hall of Fame Coach
Vince Lombardi and Quarterback Bart Starr led
the Green Bay Packers to victory. The first Super
Bowl’s entertainment consisted of college bands
from the University of Arizona and Grambling
State University, instead of featuring popular
singers and musicians as in more recent Super
Bowls.
9. Super Bowl XXXVI – Patriots 20, Rams 17:
The heavy underdog Patriots managed to gain
an early lead, only to allow the Rams to come
storming back to tie the game late. Tom Brady,
arguably one of the greatest quarterbacks in the
history of the sport, led the Patriots down the
field allowing Adam Vinatieri to score the game
winning field goal in the last seconds of the game.

Patriots on a last minute drive which saw David
Tyree make one of the most interesting catches
in Super Bowl history when he caught the ball
with his helmet. Plaxico Burress scored the game
winning touchdown in the last minute of the game.

4. Super Bowl XXIII – 49ers 20, Bengals 16:
Joe Montana, one of the greatest quarterbacks
in NFL history, won the game on a 92 yard drive,
8. Super Bowl XXXIV – Rams 23, Titans 16: The utilizing the twin threats of Jerry Rice and John
game was slow until the 4th quarter, when Kurt Taylor to take the championship.
Warner of the Rams made a 73 yard touchdown
pass to pull ahead. The Titans made a last ditch 3. Super Bowl III – Jets 16, Colts 7: One of the
effort to tie the game, but on the last play the biggest upsets in Super Bowl history, the underdog
Titans were stopped on the one yard line as time Jets defeated the heavily favored Baltimore Colts.
expired.
2. Super Bowl XXV – Giants 20, Bills 19: In
7. Super Bowl XXXII – Broncos 31, Packers what is considered the “perfect Super Bowl”,
24: A matchup of two quarterback legends, neither the Giants nor the Bills committed a single
John Elway and Brett Farve. John Elway led the turnover. The heavily favored Bills went up early
Broncos to stop the Packers from obtaining their in the game, but right before half-time the Giants
second Lombardi trophy in a row.
scored a touchdown to bring them within striking
distance. In the 4th quarter the Giants managed
6. Super Bowl XLIII – Steelers 27, Cardinals to pull ahead and win the game when Scott
23: Larry Fitzgerald of the Arizona Cardinals Norwood failed to make a field goal.
put his team on his back, catching 6 passes for
115 yards and two touchdowns. However this 1. Super Bowl XIII – Steelers 35, Cowboys 31:
was not enough to overcome the duo of Ben With two Hall of Famer packed teams squaring
Roethlisberger and Santonio Holmes connecting off, the Steelers and Cowboys faced off for allfor one of the greatest passes in football history, time Super Bowl dominance as each sought to
allowing the Steelers to claim victory.
obtain a league leading 4th Super Bowl win. The
Steelers managed to grab the victory.
5. Super Bowl XLII – Giants 17, Patriots 14:
The Giants, led by Eli Manning, toppled the 18-0
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