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Pennsylvania Supreme Court Holds Employers’
Liability Exclusion Only Applies to the Insured
that Employed the Injured Employee
In Mutual Benefit Ins. Co.
v. Politsopoulos, 115 A.3d 844
(Pa. 2015), the Supreme Court
addressed the application of the
Employers’ Liability exclusion
against an additional insured
involving an injury to an employee
of the named insured, holding
the exclusion to be ambiguous
and not applicable.
The
case
involved
a
restaurant that operated out
of a leased space. The lease
required the restaurant to
name the property owners as
additional insureds under its
commercial liability policy. The
policy definition of “insured” was
broad enough to include the
restaurant as a named insured.
An employee of the restaurant
fell at the premises and filed suit
against the property owners.
The property owners tendered
coverage under the restaurant’s
liability policy, but Mutual Benefit
denied coverage based upon the
Employers’ Liability exclusion,
which stated the insurance did
not apply to liability for injury to
“an ‘employee’ of the insured
arising out of and in the course of
… employment by the insured.”
The court’s decision focused
on the meaning of the term “the
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insured” and whether it should
be interpreted to apply to any
insured or only to the insured
against whom the claim had been
asserted. The court held that
where the policy makes varied
use of the terms “the insured”
and “any insured” / “an insured”
an ambiguity is created. The term
“the insured” must reasonably
be taken as applying only to the
insured against whom the claim
has been asserted. As applied to
the case, the exclusion did not
apply because the claimant was
not an employee of the property
owners.
This case is significant in that
it rejected the analysis applied
in Pennsylvania Manufacturers’
Ass’n Ins. Co. v. AETNA Cas. &
Sur. Ins. Co., 233 A.2d 548 (Pa.
1967), under which the exclusion
would have been applicable.
When determining if the
Employers’ Liability exclusion
is applicable to a claim, the
recommended course is to apply
the Politsopoulos analysis and
treat the PMA decision as limited
to the specific facts presented by
that case.

Insurer Not Required to Factor Punitive Damages Claim into Evaluation of Liability Claim Under Pennsylvania Law / Excess Verdict Not
Required to Pursue Bad Faith Claims
In Wolfe v. Allstate Property
& Cas. Ins. Co., 790 F.3d 487
(3d Cir. 2015), the Third Circuit
predicted that the Pennsylvania
Supreme Court would hold that
punitive damages awarded
against an insured in a personal
injury suit are not recoverable in
a later breach of contract or bad
faith suit against the insurer.
The liability case involved a
motor vehicle accident in which
the insured-tortfeasor had a
blood alcohol level of 0.25% and
three (3) prior DUIs. His policy
with Allstate had a liability limit
of $50,000. Allstate advised the
insured that punitive damages
were excluded from the policy
and Allstate would not pay for
that portion of the verdict. The
claimant was willing to settle
all claims for $25,000 prior to
trial, and Allstate rejected the
demand and countered with an
offer of $1,200. At trial, the jury
awarded the claimant $15,000
in compensatory damages and
$50,000 in punitive damages.
Allstate paid the compensatory
damages award, but not the
punitive damages award. The
insured assigned his rights
against Allstate to the claimant.
The claimant filed suit against
Allstate for breach of contract
and bad faith under 42 Pa.C.S.A.
§ 8371. The jury returned a
verdict in favor of the claimant
under both counts, awarding
no compensatory damages and
$50,000 in punitive damages.
Allstate’s appeal addressed two
(2) issues.

First, the court held the
trial court erred in permitting
the claimant to introduce into
evidence the punitive damages
award from the liability suit. The
court predicted the Pennsylvania
Supreme Court would conclude
that in an action by an insured
against his insurer for bad faith
the insured may not collect as
compensatory damages the
punitive damages awarded
against it in the liability suit
and, therefore, evidence of
the same was not relevant or
admissible. This holding was
based upon Pennsylvania law’s
prohibition against insurers
providing coverage for punitive
damages. The court stated
that an insurer has no duty to
consider the potential for the jury
to return a verdict for punitive
damages when it is negotiating
a settlement of the liability suit.
Second, the court held that
the claims for breach of contract
and bad faith survived summary
judgment where the motion was
based solely upon the argument
that the insured could not prove
compensatory damages.
Regarding the breach of
contract claim, an insured that
can prove a breach of contract
but cannot show any damages
flowing from the breach is
nonetheless entitled to recover
nominal
damages
under
Pennsylvania law.
Regarding the bad faith
claim, the focus of § 8371 is not
on whether the insurer ultimately
fulfills its policy obligations, but
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on the manner in which the
insurer discharges its duties
during the pendency of the
claim. The fact that the insured
could allege no compensatory
damages resulting from the
insurer’s conduct did not defeat
the claim.
In reaching these decisions,
the court rejected Allstate’s
argument that an excess verdict
was necessary to have a
contractual or bad faith claim.
Applying this case to your
claims handling practices, you
are not required to settle a case
simply to avoid the insured’s
exposure for a punitive damages
verdict. However, a jury verdict
awarding damages below the
policy limit will not necessarily
insulate the insurer from bad faith
and breach of contract actions if
damages are punitive. As such
it is important to ensure that
the claim handling is compliant
with the applicable statutory
requirements.

The Changing Landscape of Pennsylvania Products Liability—
What is Admissible?
As most, if not all, in the litigation and insurance unacceptable to the average or ordinary consumer.
fields are aware by now, products liability law in If the ordinary consumer would reasonably
Pennsylvania was fundamentally changed in anticipate and appreciate any dangerous condition
2014 by the Pennsylvania Supreme Court in the of the shielding and the attendant risk of injury,
case of Tincher v. Omega Flex, Inc., 104 A.3d the product is not defective. In assessing the
328 (Pa. 2014). Prior to Tincher, evidence of the reasonable consumer’s expectations, the jury may
comparative negligence of a plaintiff was strictly consider the nature of the product, the identity of
prohibited and could not be introduced to the jury, its user, the product’s intended use and intended
as it was held that negligence concepts had no user, and any express or implied representations
place in a strict liability case. Post-Tincher, the made by the seller. By including terms such
plaintiffs’ bar still attempts to argue this evidence as “reasonably anticipate” and “reasonable
should be precluded.
consumer,” it seems
Tincher
established
2
separate
tests
However, at least one
the
Tincher
Court
Court has disagreed
contemplated
negligence
for a plaintiff to prove a product was
and held evidence of a
concepts
necessarily
defective, and thus set forth a viable
plaintiff’s
comparative
being considered by the
products liability claim, the
negligence, as well as
jury in a products liability
“Consumer
Expectation
Test”
evidence of a defendant’s
case under this test.
compliance with industry
The “Risk-Utility Test”
and the “Risk-Utility Test”.
standards in the design
requires a plaintiff to
of a product, admissible in a products liability case prove that a reasonable person would conclude
post-Tincher.
that the probability and seriousness of harm alleged
In Sliker v. National Feeding Systems, Inc. by plaintiff to have been caused by the product’s
et al., Clarion County Court of Common Pleas design outweigh the burden or costs of taking
Judge Arner authored an Opinion with regard to precautions against that harm. The Tincher Court
the Defendants’ Motions in Limine. In his opinion, set forth several factors to be considered in making
Judge Arner specifically held that evidence of this analysis, one of which is the product user’s (i.e.
the Plaintiff’s negligence was admissible in a plaintiff’s) ability to avoid danger by the exercise
products liability case post-Tincher. Prior to the of care in using the product. Again, by specifically
Tincher decision, this evidence would have been stating that the plaintiff’s “exercise of care” should
categorically prohibited. Additionally, Judge Arner be considered under this test, the Tincher Court
held that the defendants would be permitted to clearly implied that negligence concepts must be
introduce evidence of the product’s compliance considered under this test as well.
with industry standards. Again, prior to Tincher,
In sum, it may be argued that in the new
it was questionable at best as to whether this products liability landscape post-Tincher, evidence
evidence would be admitted.
of a plaintiff’s comparative negligence, as well as
Tincher established 2 separate tests for a a product’s compliance with industry standards,
plaintiff to prove a product was defective, and should be admissible under either the “Consumer
thus set forth a viable products liability claim, the Expectation Test” or the “Risk Utility Test.” While the
“Consumer Expectation Test” and the “Risk-Utility evidence of the plaintiff’s comparative negligence
Test.” A plaintiff can choose to proceed under should be admissible, there remains an open
either or both of these tests when trying to prove a question as to whether a defendant is entitled to a
product was defective.
reduction of the verdict based on any percentage of
The “Consumer Expectation Test” requires a comparative negligence found against the plaintiff.
plaintiff to prove that any dangers in putting the That question was not addressed by Judge Arner
product to its intended use were unknowable and in the Sliker case.
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The Little-Known “Bunkhouse Rule” in
Pennsylvania Workers’ Compensation Law
Joshua Gartland, age 33, viciously attacked
and stabbed his mother, Laura O’Rourke, while
she slept. As a result of the attack, Ms. O’Rourke
lost the use of her left arm, was disfigured,
experienced soft tissue injuries, and suffered the
psychic injury of post-traumatic stress disorder.

the employment arrangement had secured a
workers’ compensation policy from SWIF, the
State Workers’ Insurance Fund. Although not
clearly stated, it was apparently undisputed that
Ms. O’Rourke was a covered employee under the
SWIF policy. SWIF defended the claim petition.
The employer, Mr. Gartland, had been jailed on
charges of attempted murder as a result of the
attack, and did not participate in the proceedings.
The workers’ compensation judge granted
Ms. O’Rourke’s claim petition, concluding that
the nature of her work required her to be on the
employer’s premises at the time of her injury, and
that she was, accordingly, in the course of her
employment. The Workers’ Compensation Appeal
Board reversed the judge’s determination, but the
Commonwealth Court, en banc, reinstated it. The
Pennsylvania Supreme Court has now reversed
the Commonwealth Court, and concluded that Ms.
O’Rourke was not in the course of her employment
at the time of the attack.
In deciding the case, the Supreme Court
focused on the fact that Ms. O’Rourke was hired
to work up to 64 hours per week, but generally
did not work at night. Further, Ms. O’Rourke was
sleeping at the time of the injury, and was not
furthering any employer interest. On this issue,
the Supreme Court addressed what is known as
the “bunkhouse rule,” which allows for an award of
benefits if an employee is injured while sleeping,
so long as the employee is required to live on
the employer’s premises in order to perform his
or her employment. The Supreme Court noted
the circumstances under which Ms. O’Rourke’s
home became “the employer’s premises,” that
is, by allowing her son to move in with her, Ms.
O’Rourke’s entire home became the employment
premises. The Supreme Court also noted that
the accessAbilities program did not require Ms.
O’Rourke to reside with Mr. Gartland, and that
the program had not approved him as needing
24 hour care. Accordingly, the Court held that the
“bunkhouse rule” did not apply.

A logical question: How could this tragedy
result in a workers’ compensation claim?
Here’s how. Pursuant to a program funded
by Pennsylvania’s Department of Public Welfare
(accessAbilities), the state pays for the care of
individuals who are unable to live independently.
Mr. Gartland, the attacker, was one of these
individuals. He had significant health issues due
to long term drug use, and had a leg amputated
in 2007. After spending several months in a
rehabilitation facility, Mr. Gartland moved in with
his mother, Ms. O’Rourke, in 2008. The two then
enrolled in the accessAbilities program, whereby
Mr. Gartland became Ms. O’Rourke’s employer,
and the state paid Ms. O’Rourke an hourly wage
for the time she spent caring for her son.
A month after the attack, Ms. O’Rourke filed
a claim petition seeking wage and medical
benefits. Notably, the state program funding
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Announcements/Results

Announcements
n Gina Zumpella recently spoke at a CLE

In January 2016, Adam Barnes served
on the panel for the Pennsylvania Bar Institute
for “Fundamentals of Personal Injury”, including
authoring materials on the defense perspective for
how to litigate a case.
n

“Landlord-Tenant
Law:
Leases,
Evictions,
Litigations and Settlements”. She presented on
the topic of Ethical Considerations in Dealing with
Landlord-Tenant Relations and Litigation.

Results
n In December 2015, Gina Zumpella obtained
a dismissal of 2 cases involving Dram Shop
liability in the Court of Common Pleas of Allegheny
County. Two Plaintiffs were injured while they
were passengers involved in a motor vehicle
accident. It was alleged that Defendant Driver
was served while visibly intoxicated in violation
of Pennsylvania’s Dram Shop Statute. After
discovery, a Motion For Summary Judgment was
filed and, while pending, the case was voluntarily
dismissed against Defendant Bar.

n In December 2015, Susan Kostkas
successfully argued that a physician conducting
a Plaintiff’s Independent Medical Examination
should not be limited to questioning Plaintiff
regarding Plaintiff’s present condition. In this case,
Plaintiff submitted to an Independent Medical
Examination; however, during the examination
Plaintiff’s counsel directed Plaintiff not to answer
questions concerning his past medical history.
A motion to compel the Independent Medical
Examination was filed. Ultimately, the court issued
an order stating that any examining physician could
question Plaintiff regarding injuries and damages
claimed in the lawsuit, including past and current
symptoms related to said damages.

n In December 2015, Colleen Aracri obtained

dismissal of a claim for punitive damages on
Preliminary Objections, in a case filed in the Court of
Common Pleas of Perry County. Plaintiff, a former
resident of our client’s skilled nursing facility filed
a lawsuit seeking to recover damages, including
punitive damages, on a theory of negligence.
After oral argument in which it was asserted that
the allegations in the Complaint did not meet the
standard required for punitive damages under the
Medical Care Availability and Reduction of Error
(MCARE) Act, the Objection as to the demand for
punitive damages was granted, and the punitive
damage claim against our client was dismissed.
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Results: Trials
n In our September 2015 Newsletter, we

In January of 2016, Amanda D’Amico
reported that Adam Barnes successfully appealed obtained a defense award in an arbitration case in
an adverse summary judgment ruling issued in the Court of Common Pleas of Washington County.
Allegheny County in front of the Pennsylvania Plaintiff was the owner of a disabled vehicle left in
Superior Court. The client, a general contractor, our client’s parking lot. Plaintiff filed suit alleging
pursued coverage as an Additional Insured property damage to the vehicle either sustained in
under a subcontractor’s General Liability policy. the subject parking lot, or from having the vehicle
The subcontractor’s insurance carrier denied towed therefrom. The three member arbitration
coverage. The trial court granted summary panel returned a unanimous award in favor of the
judgment for the subcontractor’s insurance carrier. defendant.
On appeal, the Superior Court reversed the
decision, agreeing that the general contractor was
entitled to coverage as an Additional Insured under
the subcontractor’s Liability policy. In December
2015, the Pennsylvania Supreme Court upheld
the Superior Court’s decision by denying the
subcontractor’s insurance carrier’s appeal.
n

Top Ten College Football Bowl Upsets
10. 2013 Sugar Bowl: Louisville v. Florida – The
22nd ranked Louisville Cardinals, a two touchdown
underdog, proved the betting crowd wrong as they
eviscerated the 4th ranked Florida Gator’s defense on
the arm of Teddy Bridgewater. Final Score 30-20

5. 2009 Sugar Bowl: Utah v. Alabama – The Utah
Utes overcame the heavily favored Nick Saban led
Alabama Crimson Tide to finish the season as the only
undefeated team in Division I. Final Score: 31-17
4. 1990 Liberty Bowl: Air Force v. Ohio State –
The 6-5 Air Force Falcons stayed on the ground and
overcame multiple mistakes to take the game from the
Buckeyes. Final Score 23-11

9. 2011 Rose Bowl: TCU v. Wisconsin – The TCU
Horned Frogs took the lead in the first quarter and
never looked back, becoming the first team from a nonAutomatic Qualifying Conference to win the Rose Bowl
in almost 80 years. Final Score 21-19

3. 1990 Orange Bowl: Notre Dame vs. Colorado –
The 4th ranked Fighting Irish overcame the 1st ranked
Colorado Buffaloes to hand Colorado its first loss of
the season, spoiling a championship season for the
Buffaloes. Final Score 21-6

8. 2008 Fiesta Bowl: West Virginia v. Oklahoma –
The 9th ranked Mountaineers overcame the loss of
their head coach and top running back Steve Slaton
to defeat the 4th ranked Sooners handily. Final Score:
48-28

2. 1951 Sugar Bowl: Kentucky vs. Oklahoma – The
1st ranked undefeated Sooners fell to the 7th ranked
Wildcats, as Kentucky broke the Sooners 31 game
winning streak. Final Score 13-7

7. 1986 Sugar Bowl: Tennessee v. Miami – Vinny
Testaverde of Miami was manhandled by the Tennessee
Volunteers defense as they sacked him seven times
and forced three fumbles, effectively stifling the Miami
offense. Final Score: 35-7

1. 1987 Fiesta Bowl: Miami vs. Penn State – Penn
State managed to subdue the offensive powerhouse
led by Vinny Testaverde and Michael Irvin to bring
home a win. Final Score : 14-10

6. 2007 Fiesta Bowl: Boise State v. Oklahoma – The
Boise State Broncos bucked the home field advantage
of the Oklahoma Sooners to win in overtime after the
Sooners came storming back with 25 unanswered
points. Final Score: 43-42
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